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5 2 NUMBER  DESCRIPTION MARKED
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S JON CONLIN, Esquire 5 IEXetT;bit 2Rebuttal Report 30
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8 Birmingham, AL 35205 Exhibit4 _
9 Jeonlin@CoryWatson.com 7 Exet;?/bit 5Smlth Declaration............. 212
10 205-328-2200 8 Petty Invoice......cone. 277
11 On behalf of the Defendants: Exhibit 6
12 Mayer Brown, LLP, by 9 Exetr%/bit . YeI[e 2rr
13 CHRISTOPHER A. RHEINHEIMER, Esquire 10
14 SAMANTHA BELLINA, Esquire 1
15 575 Market Street Suite 2500 12
16 San Francisco, CA 94105 ﬁ
17 Crheinheimer@mayerbrown.com 15
18 (415) 874-4225 16
19 17
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21 Robert Miller, Videographer 20
22 21
24 24
25 25
Page 3 Page 5
1 TRANSCRIPT INDEX 1 THE VIDEOGRAPHER: We're on the
2 2 record. Today isJune 23rd, 2026. Thisisthe
3 APPEARANCES.........ccoereeene 2 3 video recorded deposition of Stephen Petty,
4 4 takenin the case of Ceramfab, Incorporated, et
5 INDEX OF EXHIBITS......cccevvvvenee. 4 5 al. versus Norfolk Southern Corporation, et al.
6 6 This caseis pending in the United
7 EXAMINATION OF 7 States District Court for The Northern District
8 STEPHENE. PETTY, P.E.,C..H.,C.SP. 8 of Ohio, Case No. is 4:23-CV-2206.
9 By Mr. Rheinheimer.........cccceenee. 6 9 Today we're located at 5100 Upper
10 10 Metro Placein Dublin, Ohio. I'm Robert
11 11 Miller, the videographer, and our court
12 12  reporter today is Rebecca Williams.
13 13 At thistime, would counsel
14 14  identify themselves.
15 15 MR. RHEINHEIMER: Chris Rheinheimer
16 16 for the Defendants.
17 17 MS. BELLINA: Samantha Bellinafor
18 18 the Defendants.
19 19 MR. CONLIN: Jon Conlin for
20 20 Plaintiffs.
21 21 MR. CORY: Jamie Cory for
22 22 Plaintiffs.
23 23 THE VIDEOGRAPHER: You may swear
24 24 thewitness.
25 25 STEPHEN E. PETTY, P.E,, C.I.H., C.SP,
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1 of lawful age, called for examination, as 1 report. | would say somewhere between 120 and
2 provided by the Ohio Rules of Civil Procedure, 2 130 times, perhaps.
3 being by mefirst duly sworn, as hereinafter 3 Q. AndisAppendix C the-- al the
4  certified, deposed and said as follows: 4 way up to date, or isthere anything you would
5 EXAMINATION OF 5 need to add from the last month or two?
6 STEPHEN E. PETTY, P.E., C.1.H., CS.P. 6 A. | think -- because Appendix Cis
7 BY MR. RHEINHEIMER: 7 only disclosed cases, | think it's current.
8 Q. Good morning, Mr. Petty. My name 8 Q. Okay. And haveyou testified asan
9 isChrisRheinheimer. I'm an attorney from the 9 expert witness at trial?
10 law firm Mayer Brown, and | represent Norfolk 10 A. Yes
11 Southern Corporation and Norfolk Southern 11 Q. About how many times?
12 Railway Company in this case. 12 A. Between 20 and 25 times, | believe.
13 Isit okay with you if we refer to 13  They'relisted again in Appendix C, so whatever
14 Norfolk Southern collectively as Norfolk 14 they are, they are.
15 Southern or NS? 15 Q. AndisAppendix C uptodatein
16 A. Sure 16 termsof trial testimony?
17 Q. Canyou state and spell your name 17 A. Yes
18 for therecord? 18 Q. Okay. Stepping back to the
19 A. Sure. First nameis Stephen, 19 depositions, what percentage of your expert
20 S T-E-P-H-E-N, last nameis Petty, P-E-T-T-Y. 20 testimony at depositions has been on behalf of
21 Q. What isyour business address? 21 the Defendants versus the Plaintiffs?
22 A. 1701 East Atlantic Boulevard, Suite 22 A. Wéll, since about -- | would say
23 5, Pompano Beach, Florida 33060. 23 thevast mgjority isfor Plaintiffs. It didn't
24 Q. Andisthere any reason you can't 24 start that way because | was an expert for the
25 provide full and accurate testimony today? 25 insuranceindustry. We did -- my corporation
Page 7 Page 9
1 A. | don't believe so, no. 1 did 10,000 projects on disputed claims, so |
2 Q. Do you understand that the oath 2 was always on the Defense until about 2005 or
3 that you just gaveisthe same asif you were 3 so, and then Plaintiffs experts-- or
4 testifying in court? 4  Plaintiffs firms discovered mein some
5 A. |do. 5 Legionellacases, and | started doing
6 Q. And have you ever been deposed as 6 Plantiff'swork.
7 an expert witness before? 7 When | -- | wastryingto retirein
8 A. Yes 8 2015, with the exception of a handful of just
9 Q. Haveyou ever been deposed not in 9 really complex insurance claims involving
10 an expert witness capacity, so as afact 10 litigation, | pretty much worked for
11 witness? 11 Plantiff'sfirms.
12 A. | don't know the answer to that. 12 Q. And how would you describe your
13 Perhaps. I'vebeenin -- what are they -- 13  areaof expertise with respect to the testimony
14 negotiated settlements or -- where |'ve been 14 that you give as an expert?
15 askedtotestify in front of ajudge. | don't 15 MR. CONLIN: Objection to form.
16  know if that's what you're asking or not. 16 A. Wadl, if | had to summarizeitina
17 Q. | meant more asin deposition where 17  sentence, which would be hard to do, but |
18 you're not serving as an expert. You're not 18 would say that I'm typically an exposure
19 providing expert opinions. You werea 19 warnings and standard of care expert, with some
20 percipient witness of acar crash or whatever? 20 occasiona work asageneral causation expert.
21 A. No, | don't believe so. 21 Q. And what does general causation
22 Q. How many times have you been 22 meanto you?
23  deposed as an expert witness? 23 MR. CONLIN: Objection to form.
24 A. [I'mnot certain, but it'sin -- it 24 A. Generd causation -- there'stwo
25 would belisted in my Appendix C, | thinkinmy | 25 kinds of causation experts, at least from my
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1 perspective. Specific causation with respect 1 onASTM 1739.
2 to-- now I'm talking about with respect to 2 And then | was selected to train
3 personal injury, as opposed to environmental, 3 theregulators and then help write the manual
4 but interms of personal injury, | would say 4 and then write the code, online codes.
5 that specific causation requires a medical 5 Soit wasall related to how do we
6 degree, which | don't have, so I'm precluded 6 streamline environmental contamination of USD
7 from being a specific causation expert. 7 siteswith respect to risk assessment.
8 General causation is, for example, 8 And alot of what | had to do here
9 would be for meto be able to opine that 9 had to do with knowing BUSTR and knowing
10 benzene causesleukemiain general, but | 10 contamination and how it flows, and knowing the
11  couldn't say that benzene caused this 11 mechanisms by which contaminants can reach the
12 individual's leukemia. 12 surfaceor individuals.
13 So that's the distinction, is that 13 So alot of it hasto do with my
14 | can opine on the causation related to a 14 background with BUSTR, | think, more than
15 gpecific contaminant or biologic and the 15 outside of litigation, really.
16 diseases or diseaseit caused, but not opine 16 Q. Andwhat was BUSTR again? It was
17  with respect to an individual. 17 anacronym?
18 Q. And with respect to your testimony 18 A. Yeah; it'sastrange acronym, |
19 attrial, you said you've done it about 20, 25 19 know. Inall the states, the Ohio -- federal
20 times. What percentage of those 20 to 25 times 20 Ohio delegated USTsto the states, and in most
21  testifying at trial has been on behalf of 21 states, it went to the State EPA, but in Ohio,
22 Plaintiffs versus Defendants? 22 itdidn't. It got -- it got delegated to the
23 A. I'mnot certain, but | think almost 23  Department of Commerce, which created an entity
24  dl of them, if not all of them, are probably 24 called Bureau of Underground Storage Tank
25 --thetrial testimony is probably the 25 Regulators, BUSTR.
Page 11 Page 13
1 Plaintiffs. 1 And | was -- in the period where
2 Q. And out of any of the cases where 2 therewas a huge amount of UST replacement from
3 you'vetestified at deposition or tria, if you 3 thelate'90sto the early 2000s, people had to
4 had to pick one that was most similar to this 4 remove or update all of their tanks, and there
5 case, what would it be? 5 wasalot of releases and alot of
6 MR. CONLIN: Objection to form. 6 environmenta work.
7 A. Wél, | would have to think about 7 And as a consequence of that, there
8 that. Intermsof my rolein this case, this 8 was-- it was where risk assessment really
9 ismorelikewhat | did for years, in terms of 9 began to take hold in these entities.
10 environmental work, as opposed to testifying in 10 And before that, you sort of had
11 tria. Thisisredly, in my view, an 11 these weird lookup tables as to what the level
12 environmental case, at least at this point. 12 of contamination was. It wasn't really as
13 It'snot apersonal injury case. 13  science based, I'll say, and with the advent of
14 So | would have to go back and -- 14 ASTM 1739, which isthe risk assessment
15 I'mnot sure -- there's elements of it that 15 standard, | think it'sE 1739, there was a
16 look alot like the C8 trias, but those were 16 movement amongst the statesto have amore
17 personal injury cases, as opposed to 17 rigorous process by which to rulein or rule
18 environmental cases, although they did involve 18 out whether a site was contaminated or not.
19 environmental contamination, but it'sreally -- 19 And | wasinvolved in implementing
20 It reminds me alot of my daysin 20 that andin training the regulators on risk
21 the'90sof -- there'sagroup caled BUSTR, 21  assessment. | gave six full-day seminarsto
22 Bureau Of Underground Storage Tank Regulators, | 22  the regulators, including one on how you can
23 inOhio, and they regulate USTs. And | was 23 cheat on risk assessment.
24 selected in the '90sto basically update their 24 In other words, what parameters are
25 methodologies to risk-based methodologiesbased |25 most effective in terms of either increasing or
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1 decreasing risk. 1 givethe same answer for depositions, or have

2 Q. And was your work with -- relating 2 the depositions been different than your trial

3 to BUSTR addressing a specific contaminant or 3 testimony?

4 set of contaminants? 4 MR. CONLIN: Objection to form.

5 A. No, not specifically, but mostly 5 A. | would-- it would -- | would have

6 they were BTEX onthevolatile side and then 6 tolook at al the depositionsto give you -- |

7 PAHs. Theonethat drivesrisk assessment is 7 mean, unfortunately, I've beenin over a

8 benzo(a)pyrene. 8 hundred, probably 120 depositions, and | would

9 THE REPORTER: |I'm sorry; say that 9 behard pressed to give you an exact answer to
10 again. 10 that question.

11 A. Benzo(a)pyrene. Really benzene and 11 Q. Isthereadeposition or trial

12 benzo(a)pyrenein risk assessment almost always | 12 testimony that you can think of, sitting here

13 drivetherisks. 13 today, that would qualify as-- how you

14 Q. Andyousaid BTEX on thevolatile 14 characterizeit -- pure environmental and not

15 side. What isBTEX? 15 persond injury?

16 A. Benzene, Toluene, Ethyl benzene, 16 MR. CONLIN: Objection to form.

17 and Xylenes. 17 A. Wadll, I think you just asked that

18 Q. Andwhy are those chemicals or 18 question. It'sjust adifferent way you're

19 compounds grouped together? 19 asking it again, and the answer would be the

20 A. Why? | guess, traditionally, 20 same.

21 they'refound in gasoline, because we were 21 Q. Thesame being that, sitting here

22 looking at gasoline or diesel USTSs, underground | 22 today, you can't think of one specifically, but

23 storagetanks. 23 you'vehad alot of depositions?

24 At the sametime, | was actually 24 MR. CONLIN: Objection to form.

25 implementing -- | was actually doing design 25 A. Waél, no. | mean, if you want me
Page 15 Page 17

1 work and -- like the Ohio State University 1 tosit here and go through Appendix C and go

2 airport, | designed and installed all their 2 through them all, I can try to answer that

3 underground storage tanks, so | was actually -- 3 question, but | just think my answer is | think

4 actualy working on other aternativesto USTSs. 4  most of them have been related to -- I'm just

5 But all the UST work | did for 5 tryingto think back -- personal injury, but

6 BUSTR wasdone basically gratis. | did all 6 they'veadl -- amost all involved some form of

7 that for free. 7 environmental contamination.

8 Q. Andyou distinguished that work 8 I'm just trying to think back on --

9 from BUSTR from the work that you did in the 9 | think the-- I'm just trying to think back on
10 depositionsand trials. | believe you said the 10 all the depositions and see if there were any
11  depositions and trials related to personal 11 based purely on environmental. | just don't
12 injury; isthat right? 12 know without going through the whole list.

13 MR. CONLIN: Objection to form. 13 Q. Haveyou ever -- and now I'm

14 A. Ingenera. The-- you were asking 14  stepping out of just testimony and just saying
15 which ones-- which trials were most related to 15 atlarge, have you ever worked on a CERCLA
16 thiscase, and I'm trying to think how do | 16 removal action?

17 distinguish between trials where | was involved 17 A. | don't know about CERCLA, but

18 inpersonal injury situations versus pure 18 Terminal C at the airport here at Port

19 environmental. 19 Columbus, | was responsible for al of the

20 And amost al thetriasthat I've 20 environmental strategy and risk and

21 ultimately been involved in have been personal 21 remediation. | don't think it was CERCLA, but
22 injury, but you can't escape the fact that in 22 it wasamassive project.

23 most of thosetrials, it was related to the 23 I'm trying to think if I've

24 release of contaminants to the environment. 24 actually done CERCLA. I'm not surethat |
25 Q. Isthat same answer -- would you 25 have.
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1 | know that | was involved in the 1 that wasresponsible for sampling releases, so
2 formation of the National Priorities List, so 2 | would be the consultant that would be doing
3 that dates me, 1979. 3 sampling.
4 Q. Youmentioned Terminal C at the 4 Q. Andinwhat time period were you a
5 airport. That'sthe Columbus airport? 5 consultant who did that type of sampling?
6 A. Dédta Deltaterminal. 6 A. Probably inthe'90s and early
7 Q. And about when was that project? 7 2000s, primarily. | did alot of samplingin
8 A. | want to say probably right around 8 borings back then. That wasthe UST era.
9 2000. 9 Q. Andyou said that wasthe UST era.
10 Q. Andisthere-- oh, I'm sorry. 10 Wasthat work primarily relating to USTs?
11 A. Fascinating stories about that 11 A. Primarily, yes.
12 project. 12 Q. But not exclusively?
13 Q. Itinvolved building a new 13 A. | would have to think back on that.
14 terminal; isthat right? 14 Probably not exclusively, but primarily.
15 A. Yeah, they were building a new 15 Q. And have you ever worked on a
16 terminal over ahighly-contaminated area. It 16 matter that relates to atrain derailment
17 wasanold -- it was actually an old gas and 17 before?
18 service station. The contamination was so bad 18 A. A train derailment? | don't
19 that when we put sheet piling in and tried to 19 believe so. | worked on alot of railroad
20 weldit, it caught the ground wire on fire. 20 cases, but not atrain derailment.
21 Q. Do you remember what the 21 Q. When you say railroad cases, what
22 contaminants of concern werefor the Terminal C | 22 in genera isthe nature of the railroad cases
23 project? 23 you'veworked on?
24 A. Primarily gasoline. 24 A. Waéll, my initial work onthe
25 Q. Anything other than gasoline, 25 railroads was outside of litigation. | was
Page 19 Page 21
1 recognizing thisis 26 years ago, but anything 1 funding millions of dollars worth of work on
2 that yourecall sitting here today? 2 converting railroad locomotives to natural gas
3 A. Wéll, the onesthat drove the risk 3 inthe'90s.
4  were gas-- well, benzene, so that would have 4 Primarily the work was done at
5 been gas, as opposed to diesel, not that 5 Southwest Research Institute on behalf of many
6 there's some trace of amounts of benzenein 6 utilities, Southern Cal Gas, Columbia, Union
7 diesd, but there's many, many times higher 7 Gas. Consolidated Gas were the big players,
8 levelsof benzenein gasthanin diesd. 8 andwewere -- | was coordinating most of that.
9 MR. CONLIN: Chris, the realtime 9 And likel would ride up LNG
10 link just camein. 10 locomotives up in Minnesota --
11 MR. RHEINHEIMER: Why don't wetake | 11 THE REPORTER: | would ride on
12 acouple minutes off the record. 12 what?
13 THE VIDEOGRAPHER: We'e off the 13 A. LNG locomotives up in Minnesota.
14  record. 14 Sol had alot of background on emissions from
15 (Recessis taken.) 15 locomotives because we were comparing our work
16 THE VIDEOGRAPHER: WEe're onthe 16 towork from diesel locomotives and trying to
17  record. 17 convincetherailroads that that was the way to
18 Q. Okay. Haveyou ever been retained 18 go.
19 by EPA or astate environmental agency to 19 And, infact, AAR, | think, has
20 perform sampling following chemical release? 20 summaries of alot of the work we did back
21 MR. CONLIN: Objection to form. 21 then. And then after that --
22 A. Notdirectly. It would be 22 Q. Wait. Before you move on, what
23 indirectly. 23 time period was the natural gas locomotives
24 Q. What do you mean by indirectly? 24 work?
25 A. | would be working for a company 25 A. '90s, 1990s.
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1 Q. Thank you. 1 MR. CONLIN: I'm going to object to
2 A. And then since then, I've been 2 theextent that you were a nondisclosed expert
3 involvedin-- | would haveto look at the list 3 by another law firm. | would instruct you not
4 -- maybe adozen railroad cases. They were all 4  todiscussthat.
5 personal injury cases, primarily looking at 5 THE WITNESS:. Oh, okay. Yeah, |
6 exposureto diesel exhaust, diesel fuel, 6 wasn't disclosed in that case.
7  benzene and benzene compounds, and then 7 MR. CONLIN: Other than what's
8 evaluating primarily Norfolk Southernand CSX's | 8  publicly been -- already been availablein
9 databases on monitoring of workers. 9 court documents.
10 Q. Arethose personal injury casesall 10 Q. What you -- you collected data from
11 railroad workers related? 11 East Palestine prior to January of 2026,
12 A. Yes. Yeah, trackmen, engineers, 12 right?
13  peoplelike that. 13 A. Correct. What do you mean by
14 Q. When were you retained to serve as 14 collected?
15 anexpert in this matter? 15 Q. Well, let meask: You have data
16 A. It's-- pardon me. | believeit's 16 listed in your report under Petty Data, and was
17 onthe agreement, retention agreement. It's 17 that datathat you personally collected or that
18 thelast appendix in the first report, April 6 18 was collected on your behalf?
19 report. | think it wasin January of this 19 MR. CONLIN: Objection to form.
20 year. | think that'sright. 20 A. | don't think -- | wouldn't put the
21 Q. Andwho retained you? 21 question that way. | certainly collected some
22 A. Cory Watson Law Firm. 22 datamyself, and | was responsible for
23 Q. What isyour hourly rate for this 23 analyzing data taken by others.
24 engagement? 24 Q. Okay. Of the datathat you
25 A. $625 an hour, and then | have a 25 collected yourself, was that prior to January
Page 23 Page 25
1 ratefor depositions and trial, whichisa 1 of 20267
2 running clock, fixed price, if you will. 2 A. Itwas. Itwas.
3 Q. What do you mean by arunning 3 Q. Okay. Itwasin 2023; isthat
4  clock, fixed price? 4  right?
5 A. What | meanisfor deposition and 5 A. Very good, yeah.
6 trial testimony, my clock startswhen | first 6 Q. Andyou considered and relied on
7  show up and ends when | leave, regardless of 7 that datain forming your opinions that are set
8 breaks, andit's-- | believe for this case, 8 forthinyour report that we're talking about
9 it's$3,000 for four hours and $5,000 for eight 9 heretoday, right?
10 hours, and then at eight hours, it starts over 10 A. Inpart, yes.
11 agan. 11 Q. Andyou say in part because you
12 Thisisaholdover from a 12 also considered data collected by others?
13 deposition | had in San Francisco years ago, 13 A. By three other groups, yes.
14 wherel started the deposition at 9:00. At 14 Q. Who are those three other groups?
15 11:00, the attorney said, I've got to go to the 15 A. The-- | would describe those as --
16 courthouse. | sat theretil 6:00. He deposed 16 our dataas Dataset 1, Dataset 2, Dataset 3,
17 me another hour, and he says, well, you can 17 and Dataset 4.
18 hill mefor three hours. | said that's not 18 Dataset 1 was the Plaintiff data
19 going to happen again. 19 collected by people other than Petty. Dataset
20 Q. Wereyou retained by any other 20 2isdatacollected by Petty. Dataset 3 was
21 companies or individuals or law firms with 21 datacollected by agroup called GEL, G-E-L,
22 respect to East Palestine related matters? 22 and Dataset 4 was collected by a gentleman by
23 A. Sure. Origindly, yeah, | was 23 the name of Scott Smith.
24  retained as the exposure expert, | guess, by 24 Q. Okay. And when you say for Dataset
25 Simmons, Hanly, Conroy. 25 1, Plaintiffs data collected by people other
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1 than Petty, what Plaintiffs are you referring 1 any fileand reliance materials not previously
2 to? 2 produced in this case.
3 A. TheclassPHaintiffs. The-- I'm 3 Do you see that?
4 talking about the Plaintiffs represented -- the 4 A. |do.
5 individuals represented by the class, by the 5 Q. Didyou bring any file or reliance
6 Plantiffs. 6 materialsthat you hadn't previously produced?
7 In other words, there were multiple 7 A. | dontbelieve so.
8 setsof law firmsinvolved in -- on the 8 Q. And]| seeyou have a couple of
9 Plaintiffs side, involved in that original 9 bindersin front of you. Oh, I'm sorry --
10 case, and they also retained their own sampling 10 MR. CONLIN: With the exception of
11 experts. | don't know if they're experts, but 11 theinvoices.
12 samplers, and so | had accessto all of that 12 MR. RHEINHEIMER: Okay. Fair
13  data, plus my own data, plus the other two 13 enough.
14 datasets. 14 A. Counsdl iscorrect, yeah, | did
15 Q. And do you know about how muchin 15 bring invoices, which | hadn't provided
16 total you've billed for your work on this case 16 earlier.
17 to Cory Watson? 17 Q. Okay. And | seeyou have acouple
18 A. 1 don', but you could add the 18 of bindersin front of you?
19 numbersup there. | don't do the accounting. 19 A. Yes
20 I'mnot trying to be snotty or anything like 20 Q. Canyou tell me what those are?
21 that, but my office people -- | fill out the 21 A. Oneisthe April 6th report that |
22 timecard. They do the billing on a monthly 22 prepared. I'vegot ahandful of typosthat |
23 basis. 23 would like to get on the record at some point,
24 Q. Okay. So prior to the deposition, 24 and then similarly, the May 29th rebuttal
25  your counsel provided me with a couple of 25 report that | prepared for thisaswell. Same
Page 27 Page 29
1 invoices, which we will mark so that we have 1 thing, I've got four typos or something.
2 themintherecord later, but those invoices 2 Q. Areany of those typos substantive
3 arethe sum total of your billings to the Cory 3 inyour view?
4  Watson firm; is that right? 4 A. | think one would be.
5 A. Sofar, yes. 5 Q. Canwe-- canyou identify that one
6 MR. RHEINHEIMER: We're going to 6 --wdll, | haven't marked that for the record.
7 mark this as Petty Exhibit 1. 7 Let'smark -- isit in the opening report or
8 - ---- 8 therebuttal?
9 (Thereupon, Deposition Petty Exhibit 9 A. | would haveto look. | would say
10 1, Notice, was marked for purposes 10 itwould beintherebuttal report, whichis
11 of identification.) 11 the May 29th report.
i 12 Q. Okay. Sojust becauseit'sgoing
13 Q. Sotake asecond and look through 13 to make mego loopy if we go out of order, I'm
14  what we've marked as Petty Exhibit 1, whichis 14  going to mark -- we're going to mark your
15 anotice of the videotaped deposition of 15 opening report as Petty Exhibit 2.
16  Stephen Petty, and my question is going to be 16 A. Okay.
17  -- excuse me -- isthis document familiar to 17 Q. Andyour rebuttal report as Petty
18 you? 18 Exhibit 3, and then | would like you to tell me
19 A. Yes 19 wherein Petty Exhibit 3 you have a substantive
20 Q. And you recognize that thisisthe 20 typo correction.
21 notice by which you are here to testify today? 21 (Discussion held off record.)
22 A. Correct. 2 -
23 Q. And there was arequest that the 23 (Thereupon, Deposition Petty Exhibit
24 deponent -- we're looking on Page 2, top line 24 2, Report, was marked for purposes
25 --the deponent is requested to bring with him 25 of identification.)
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Page 30 Page 32
i 1 A. | amthere, yes.
A 2 Q. Okay. And the scope of work
3 (Thereupon, Deposition Petty Exhibit 3 includesfour elements; isthat right?
4 3, Rebuttal Report, was marked for 4 A. Correct.
5 purposes of identification.) 5 Q. And how did you determine that
6 0 ----- 6 thesefour elements would be your scope of
7 Q. And, Mr. Petty, I'm perfectly happy 7 work?
8 if you want to use your much more conveniently 8 A. | think they were donein
9 formatted binders, rather than the rubber 9 collaboration with counsel on what they were
10 banded stack for Exhibit 2 or Exhibit 3. 1 10 asking meto do and with my input. | think
11 just -- at abreak, we'll flip through those 11 that's how it came about.
12 binders and make sure that we agree that it's 12 Q. And when you say with your input,
13 thesame and no changes and whatever, and that 13  what do you mean by that?
14  -- and you can aswell, but I'm happy for you 14 MR. CONLIN: Objection; form.
15 to usewhichever oneis more convenient for 15 A. | had strong feelings about wanting
16 you. 16 tocollect all available information with
17 So take alook at the reports. 17  respect to sampling, and as part of my scope of
18 WEell come back to both of these many times, 18 work, | wanted to be able to do a very detailed
19 but theinitia questioniswhat isthe 19 rigorous QA/QC of al of that data and then do
20 substantive typo edit that you had in Exhibit 20 anadysisof that dataand plots, and --
21 3? 21 including Scott Smith's data, and counsel
22 A. Arewegoing to cover al of them 22 agreed with that scope of work, for example.
23 at the sametime or just the one? 23 Q. Andwhy wasit important to you to
24 Q. Whatever is substantive. We can 24 doananaysisof al available data?
25 come back to the non-substantive ones later. 25 A. | wasof the opinion that | never
Page 31 Page 33
1 A. Okay. There'sonly onethat | can 1 got the opportunity to present the datal had
2 think of, and it's on Page 5 of the -- Exhibit 2 andtheanalysis| had initially that showed,
3 3. Soonthe-- there's three columnsin these 3 insome areas, massive contamination of soils
4 tables, and on thetitle -- the very bottom 4  and subsurface waters.
5 row, it'stitled Page 1, Section 3.1.1., on the 5 And | wanted the opportunity to
6 third column with my comments, on the last 6 rigorously go through that data and other data,
7 paragraph, after the word -- or designation 7 which | did not have, and present that for the
8 7-24, instead of the word "shows," it should 8 world to see what the contamination actually
9 say, "doesn't show." 9 was, and| just felt very strongly that -- that
10 Q. Okay. 10 that information needs to be out there for the
11 A. [Ithink that'sit. 11 public to review and agree or disagree with.
12 Q. Allright. Solet'sgo to your 12 And -- but | wanted to go through
13  opening report, which we've marked as Exhibit 13 itinavery rigorous manner, in terms of
14 2. Andif welook at Page6to 7. 14  ensuring we had Level 4 reports, which are the
15 A. I'mthere. 15 highest QA/QC reports from the labs.
16 Q. And this section sets forth your 16 And then also have athird party do
17  scope of work; isthat right? If welook at 17 what | call curing, whichisto look at any and
18 Section 2.0? 18 4l flawswith the data and interact with the
19 A. I'mthere on7 -- Page7, you're 19 labto seeif they can be resolved or not, as
20 on? 20 well asclear flags, DNI flags, so that | was
21 Q. Yeah. I'm on the bottom of Page 6 21 left withjust JU or no flags, so | could then
22 andthetop of Page 7. 22 usethedatato do calculationson
23 A. I'mthere 23 benzo(a)pyrene equivalent or TEQ and then plot
24 Q. Section 2.1, Scope of Work. Do you 24 that information.
25 seethat? 25 So | was adamant about having a
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Page 34 Page 36
1 thorough vetting of those four datasets before 1 rebuttal report.
2 1 didany analysis, and counsel waswilling to 2 Other than that, all the original
3 dothat. 3 datathat | was aware of and | verified with
4 Q. Andwereyou ableto review al of 4 Scott Smith, he's provided al his data and the
5 thesitedatain coming to your opinions? 5 others, GEL, et cetera, that were in my Exhibit
6 A. Tomy knowledge, | was. | was-- 6 81, whichisvery well organized by -- that's
7 waell, when you say al the site data, with 7 dl theraw datafiles, Dataset 1, 2, 3, 4.
8 respect to anybody that took the data, or with 8 And, initialy, | don't think that
9 respect to the four datasets I'm referring to? 9 dataset has changed with respect to the
10 | guessl've got to be careful in answering 10 availabledata. What's happened isthat it's
11 that question. 11 been enhanced by -- in some cases, we only had
12 Q. | wasasking with respect to 12 Level 2 reports, because the process of
13 anybody who you knew of who collected dataat | 13  generating Level 4 reportsis extremely time
14 thesite. 14  consuming and -- aswell as doing what | call
15 A. Wél, | don't know all the people 15 thecuring.
16 onthe Norfolk Southern side. Infact, that's 16 And so between the two reports,
17 oneof my big issues, isthat we don't even 17 what you'll find is, | believe Exhibit 81 has
18 know who those people are in the cases. They 18 not only the original data, which you folks or
19 didn't list the samplers. 19 anybody else can do the same thing | did, which
20 Y ou know, as you know in reading my 20 wascreate alevel 4 report and create -- and
21 report, I'm very critical of the data 21 review al the datathrough a curing lab,
22 collection process of Arcadis and Norfolk 22 independent third party.
23 Southern, but when | answer that question, I'm 23 So what | did in the rebuttal
24 referring to data that Plaintiffstook or -- 24 report, on Exhibit 81, you'll find that -- |
25 Plaintiffstook or Scott Smith'sdata. In 25 thinkinall -- | believein every case, we
Page 35 Page 37
1 other words, the non-defense related data. 1 havealevel 4report. | could bewrong, but
2 And | just -- | wanted to seeif | 2 I'm pretty sure that's the case. | spent many
3 could get accessto al of it and then do very 3 hourstrying to ensure that was the case.
4 rigorous QA/QCs, and then do analysis of 4 Q. Anddidyour analysis -- or did you
5 calculations and plots of that data, and then 5 perform an analysis of any of the data
6 justletit show whatever it shows. 6 collected by EPA or EPA's contractors?
7 And then beyond that, there was two 7 MR. CONLIN: Objection to form.
8 additional samples taken between theinitial 8 A. Indirectly, | looked at -- | guess
9 report and the final report, one at Ceramfab 9 theanswerisyes. | couldjust say yes, and
10 andoneat WY G, to sample the soils for both 10 thenthere's areas throughout my reports where
11 PAHsand dioxinsto see what remains three 11 | comment on that, yes.
12 yearslater. 12 Q. Where you comment on the way the
13 | was critical in my report of 13 sampleswere collected or where you include
14 having, you know, the Defense have the same 14 EPA'sdatain your anaysis of the site?
15 opportunity and sample the air, which | think 15 MR. CONLIN: Objection to form.
16 wasridiculous because you're not going to find 16 A. Both, I think. If you read the
17 anything inthe air three years later, really. 17  report, both.
18 The chemicals of concern that 18 Q. Okay. And did you include any
19 you're most likely going to find are the 19 analysisof the data collected by Norfolk
20 low-volatile compounds that are in the soils or 20 Southern's contractors at the sitein your
21 thesurface waters or shallow groundwaters. 21  report?
22 So to answer your question, the 22 A. Wadll, certainly with respect to the
23 datathat | looked at beyond what we've just 23 delineation report, | did. Infact, | was
24 described would be the two samples that were 24 critical of the fact they didn't calculate the
25 taken in between the April report and the 25 TEQsand| did that for them. But, yes, |
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Page 38 Page 40
1 spentalot -- that'savery big report, and | 1 considered isidentified in your report or the
2 spentalot of time on that report. 2 appendices, right?
3 In fact, one of your experts 3 MR. CONLIN: Objection to form.
4 indicated that | hadn't reviewed the report, 4 A. Again, I'm not sure how to answer
5 which | thought was curious, given that | spent 5 that question. The EPA data has been
6 perhaps 50 percent of my initial report 6 continuously -- it was continuously updated for
7 reviewing that data. 7 alongtime. Whether I've referenced all of
8 Q. Andisit your belief that your 8 that datain thereport or not, I don't know,
9 report includes an analysis of all the data 9 but I've certainly looked at it with time.
10 collected by EPA and its contractors at the 10 Q. Okay. And what about the data
11 dte? 11  collected by Norfolk Southern's contractors?
12 MR. CONLIN: Objection to form. 12 Didyou consider al of that datain preparing
13 A. | have no possible way of answering 13  your report?
14 anal question. In every deposition I've ever 14 MR. CONLIN: Objection to form.
15 beenin, | just don't have away of knowing 15 Asked and answered.
16 what all means. 16 A. Yeah, I'm not sure how to answer
17 Q. You know that EPA has published 17 that question. The--it'salmost an
18 their dataonline for anyone to see, right? 18 impossibility for an expert to say for certain
19 MR. CONLIN: Objection to form. 19 that they'velooked at al -- as soon asyou
20 A. It got published -- | guessthat's 20 usethat adjective, | think anybody that tries
21 atough question. Yes, some of it got delayed 21 toanswer that question and saysthey haveis
22 published. Some of it was published online, 22 speculating a bit, because | don't know for
23 liketheair -- | cited some of that, right, in 23 surethat al of the data has been published or
24 my Appendix B, cites, | think as of March of 24 that dl of the datais available to me. |
25 2023, thetotality of the EPA datathat was 25 just don't know.
Page 39 Page 41
1 published, because | was most interested in 1 To the extent that | had data |
2 what they were seeing in the air, because you 2 could evaluate, | did look at it, especially
3 seethat right away. 3 with respect to the delineation report.
4 And then later on, you're not going 4 Q. Andyouidentified all of the data
5 toseemuchintheair in general, so -- other 5 from Norfolk Southern's contractors that you
6 thanif you'reindoors. But, yeah, | was 6 considered in your report with the appendices
7 following that data. 7 orthematerialsrelied on; isthat correct?
8 Q. What about post-March 2023, did you 8 MR. CONLIN: Objection to form.
9 include any analysis of EPA or its contractors 9 A. | mean, yesand no. For instance,
10 data post-March 20237 10 | cited reference to the Ohio, Pennsylvania
11 MR. CONLIN: Objection to form. 11  work that references data, so | guess directly
12 A. That'ssuch abroad question. In 12 orindirectly, I'vetried to do that, but
13 part, yes. Totheextent it'sin the report, | 13 whether it'sall the data or not, | don't know
14 did. 14 how | would answer that question. | don't know
15 Q. Andifit'snot in your report, you 15 how anybody would. It'stheword "al" that's
16 didnt, right? 16 theproblem.
17 MR. CONLIN: Objection to form. 17 Q. Wadll, you used all with respect to
18 A. Wadl, | can't say that because 18 Scott Smith's data, right?
19 whether | looked at the data and didn't write 19 A. ldid.
20 anything about it is different than whether | 20 Q. Soit'snot dwaysa problem?
21 consideredit. | mean, if | considered it, it 21 MR. CONLIN: Objection; form,
22 doesn't mean necessarily that | didn't ook at 22  misstates previous testimony.
23 thedataas opposed to writing about it in the 23 A. Wadl, | mean, that's-- | would
24 report itself. 24 disagree with your statement. I'll just leave
25 Q. But all thedatathat you 25 itatthat.
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Page 42 Page 44
1 Q. Isthereany datarelating to the 1 misstates previous testimony.
2 ditein East Palestine that you've considered 2 A. [Ithink | have identified that the
3 thatisn'tidentified or discussed or listed 3 EPA had awebsite where they were producing
4 somewhere in your report or its appendices? 4 data. What | produced in the report was data
5 MR. CONLIN: Objection; form. 5 asof acertain date, but I've certainly looked
6 A. I'veanswered that question. | 6 atthedatasincethen. That's the nuance.
7 mean, do you just want me to keep answeringthe | 7 Q. Youjustdidn'tidentify itinyour
8 same question over and over again? 8 report?
9 Q. | want you to answer my question. 9 MR. CONLIN: Objection; form.
10 A. Agan? 10 A. | don't think that that's the case.
11 MR. CONLIN: Objection; form, asked 11 I'veidentified that database. It'sjust a
12 and answered. 12 question of did | identify it multiple times,
13 A. Areyou asking meto answer the 13 multiple dates.
14  question again? 14 Q. Okay. Let'sturnto Page 7 of
15 Q. I'masking you to answer my 15 Exhibit 2. In Section 2.2, you list your
16 question. Your counsel has objected. The 16 overal opinions. Do you seethat?
17  court reporter has noted it. Please answer the 17 A. ldo.
18 question. 18 Q. And you have seven opinions; is
19 A. | mean, the transcript will clearly 19 that right?
20 show -- | mean, if we want to go back and -- we 20 A. Interms of summary opinions, yes.
21 cango back -- 21 Q. Okay. Canyou read your first
22 Q. Idontwantto. | want you to 22 opinion for the record?
23 answer the question. That'sit. 23 A. Sure. A significant number of
24 MR. CONLIN: Objection; form, asked 24 hazardous chemicals were released from the
25 and answered, and now badgering the witness. 25 February 3rd, 2023, Norfolk Southern train
Page 43 Page 45
1 A. Yeah, well get along alot better 1 derailment event in East Palestine, and the
2 if you act professionaly. I've been doing 2 subsequent decision to blow up, quote, vent and
3 thisalong time, more than you've probably 3 burn, contentsin five derailed vinyl chloride
4 been born. 4  tank carson February 6th, 2023.
5 Q. Answer the question. You can feel 5 Q. Okay. And what are the basis for
6 and your counsel can feel that it's asked and 6 thisopinion? Can we refer to thisas Opinion
7 answered. You still have to answer the 7 1?
8 question. 8 A. Sure
9 MR. CONLIN: It'sthelast timel'm 9 Q. What are the bases for your Opinion
10 goingto let you ask the question before | 10 17
11  instruct him not to answer because you're 11 A. Wadl, it'soutlined in the next
12 badgering him. 12 part of my report.
13 Y ou can answer if you can, Steve. 13 Q. Okay. But canyou, sitting here
14 A. Theansweristhat | can't possibly 14 today, just tell usthe bases for that opinion?
15 know what all of the data are, and | answered 15 MR. CONLIN: Objection to form.
16 the question by saying there's datathat I've 16 A. Thebasisof theopinionis
17 looked at on the EPA sidethat | have not 17 information related to the tank car contents
18 necessarily written about in the report itself. 18 and the derailed train, aswell asan
19 Sol'vetried to answer that question now at 19 understanding of the combustion characteristics
20 least twice. 20 of combusting PVC, aswell asvinyl chloride,
21 Q. Soyour testimony heretoday is 21 from achemica engineering standpoint.
22 that you considered datarelating to the East 22 Q. And wereyou instructed to make any
23 Pdestine areathat you did not identify in 23 assumptions with respect to this Opinion No. 1?
24 your report or its appendices? 24 MR. CONLIN: Objection; form.
25 MR. CONLIN: Objection; form, 25 A. No; I'm never -- | don't work that
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Page 46 Page 48
1 way. | don't work for people that tell me what 1 A. Which opinion are you referring to
2 towrite. 2 now? 7 --sorry; | think you jumped around on
3 Q. And what documents did you rely on 3 me
4 inreaching Opinion No. 1? 4 Q. Yeah,it'sNo. 4.
5 MR. CONLIN: Objection to form. 5 A. No. 4. Yeah, | mean, the -- you
6 A. Wédl, they're outlined in the 6 cannot possibly do delineations with asingle
7 report. Do you want to go through that one by 7 sample at one of the two sites. | mean, if you
8 one | guess? 8 want to know north, south, east and west, just
9 Q. | wasmorethinking -- or more 9 simply four directions, what the concentrations
10 asking about this particular opinion. 10 are, then you haveto sample at least in four
11 A. Right. 11 directions, and then probably out awaysto
12 Q. Which documentsthat form the basis 12 find apoint where it's clean, quote, unquote.
13  of thisopinion? 13 Sothe-- there's clearly no delineation.
14 MR. CONLIN: Objection to form. 14 The argument that -- the argument
15 Q. If there's specific pagesin your 15 isso spuriousthat while we delineated on
16 report that you want to refer to, that's fine, 16 threesides of the Ceramfab building, so -- and
17 too. 17 remediated, so that means that the Ceramfab
18 A. | think it's Section 4.1, beginning 18 property isdelineated. Well, that's crazy
19 onPage 10. 19 stuff. It'snonscientific.
20 Q. Okay. 20 We've only taken one sample, which
21 A. Extending through Page 21. 21 wasacomposite from one side, and there was no
22 Q. Ending-- 22 remediation of the surface soils, subsurface
23 A. And that also does not include a 23 soils, groundwater, et cetera. So the
24 dgnificant discussion on, I'll call it, 24 statement that the sites were fully delineated
25 differentia diagnosis of the source of benzene 25 iscomplete rubbish.
Page 47 Page 49
1 found in proximity to the Ceramfab building and 1 Q. Okay. So turning back to your
2 thenruling out other sources, like USTs. 2 first opinion, you've identified -- it's pages
3 So there's awhole section in my 3 --isittenthrough 21?
4 report related to the issue of benzene, because 4 A. Yes
5 there's considerable work in Defendant's 5 Q. Andthat identifiesall of the
6 reportsregarding benzene and pointing to empty 6 documentsthat you relied on in forming the
7 chairs. 7 opinion regarding the hazardous chemicals
8 And -- so | dedicated awhole 8 released from the train derailment, right?
9 section to al thework that | did, including, 9 MR. CONLIN: Objection to form,
10 not only reviewing the BUSTR database for USTs, | 10  misstates previous testimony.
11 but actualy contacting them in writing, 11 A. No.
12 because some of the sites were not on site, so 12 Q. Okay. What other documents?
13 | actually wrote them and got reports. 13 A. | just got done discussing the
14 And then | summarized all that work 14 whole benzeneissue at length.
15 and showed that the UST of most interest was -- 15 Q. Understood. You have aseparate
16 one, there was no reported release of benzene; 16 opinion --
17 two, therewas noindication of MTBE around the | 17 A. No, it's not a separate opinion.
18 ditesof interest; and, three, that the USTs 18 That's defining one of the substancesthat |
19 were embedded in clay, which is not known for 19 think was released, which was benzene from the
20 being ageology that allows for transport of 20 two benzenerailcars.
21 materials. 21 Q. Why do you think that benzene was
22 Q. And that opinion regarding the 22 released from the two benzene railcars?
23 dédineation report, that's another one of your 23 A. By doing adifferential diagnosis
24 overdl opinionsthat you describe, correct? 24 and concluding, it's the only option left.
25 MR. CONLIN: Object to form. 25 Q. Do you have any direct evidence
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Page 50 Page 52
1 that benzene was released from the two railcars 1 differentia diagnosis, | looked at MTBE. |
2 aspart of the derailment? 2 looked at the benzene content of the, quote,
3 MR. CONLIN: Objection to form. 3 unquote, products inside the Ceramfab building.
4 A. | havethe soil sampling and water 4 | looked at the difference between
5 sampling at the point where those railcars were 5 levels of benzenein the soil versusthe air.
6 and nowhere else. 6 All of those things point to -- and then |
7 Q. What do you mean by at the point 7 looked at the groundwater flow, which isto the
8 where those railcars were and nowhere else? 8 west/southwest under the -- towards or under
9 A. Weél, if youlook at the plots of 9 thebuilding, the Ceramfab building, from the
10 thebenzenethat we found from our samplingand | 10  derailment site.
11  you look and you plot those, you find that most 11 And when you do that complete
12 of them are located right near, amost al of 12 analysis, you conclude that that -- complete
13 them,infact. | cango-- let megotoan 13 thedifferential analysis, you conclude that
14  actud plot toillustrate that. 14 themost likely -- more likely than not, with a
15 I'm on Exhibit 3, just for the 15 reasonable degree of scientific certainty, was
16 court reporter. Maybe | led you wrong. 16 from the derailment of the benzene cars.
17 WhereI'm at is actually on Exhibit 17 Q. Anddidyou see any notationsin
18 2,1 guess, would be the original report, 18 thefile about whether or not the benzene cars
19 starting on Page 62, and it extends -- that 19 had arelease?
20 table extends-- 20 MR. CONLIN: Objection to form.
21 Q. AndthisisTable 7-3? 21 Q. Oraleak?
22 A. Correct. 22 MR. CONLIN: Same objection.
23 Q. Okay. 23 A. I've seen statements that they --
24 A. AndI'mjust reading down the 24 |'ve seen statements from the experts that they
25 benzene -- under the VOCs, there's a number of 25 didn't leak, but | have not seen supporting --
Page 51 Page 53
1 constituents listed. 1 tosuggest that, and | have not seen the same
2 Thefirst oneis benzene, and where 2 differential analysis| performed.
3 we had reported results -- and we didn't find 3 In fact, I'm super critical of
4 it everywhere, but where we found it was at or 4 doing things like suggesting that hydraulic oil
5 near the derailment location or the stockpiles 5 and motor oils and things like that contain
6 of soil taken from the derailment. And you'll 6 benzene. | mean, I've got 10,000 MSDSs on the
7 seethevaluesthat arelisted there, in terms 7 benzene -- I've got 10,000 files on benzene
8 of micrograms per milligram or micrograms per 8 itsdf, and I've been involved in like 200
9 liter, depending on whether it was soil or 9 benzene or benzene-related cases. |I've never
10 waters. 10 seen adocument suggesting there's benzenein
11 Q. Doyou have an estimate of how much 11 those products.
12 benzene was released as part of the derailment? 12 And what's really troubling is that
13 A. | haven't donethe calculation. | 13 the minimum requirement really in my mind for
14 citethework that -- there's one referencein 14  your experts would have been to at least read
15 my report that cites the fact that although the 15 thelabelsfor the contents and/or get the SDSs
16 tankswere not full, not containing, or not 16 or MSDSsfor those products and see if there
17 transporting benzene, per se, that they -- it 17 wasany benzenein them, for example.
18 didn't mean that they were necessarily empty. 18 That wasn't done, and we know that
19 In other words, there was residual 19 because they -- they claimed in their
20 benzenein them, and that's because you can't 20 depositionsthat it might have been done, but
21 getital out. 21 if they had it, they would have given it to
22 But the real basis for my ultimate 22 Norfolk Southern attorneys.
23 opinionisthe differential diagnosis and then 23 And the attorneys have written
24 the spacia look at where we found benzene on 24 counsel and indicated that they never received
25 thesite, coupled, like | said, with the 25 any such information. It callsinto question
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Page 54 Page 56
1 whether it even exists. 1 A. Didl -- well, | certainly reported
2 Q. Haveyou seen any information from 2 onthose results, yes, but the one that I'm
3 the NTSB regarding its conclusion as to whether 3 paying the most attention to isMTBE.
4 or not there were rel eases from the benzene 4 And, of course, the problem with
5 cas? 5 theUSTswasthat there's no indication that
6 A. | don't specifically recall that 6 they wrote BUSTR and asked for the files, which
7 oneway or the other. 7 1did, and then read the files, which | did,
8 Q. Would that be relevant to your 8 and analyzed thefiles, which | did, and showed
9 anaysis? 9 that the UST of most concernisburiedin
10 A. Yesandno. | mean, everything is 10 yelow clay.
11 relevant, but you still go through the 11 And the results from the sample
12 differential diagnosis, and so it's sort of a 12 analysisof that UST al showed detection limit
13 yesor no answer. You never want to exclude 13 values.
14 any information in doing your analysis, but | 14 THE REPORTER: Showed what?
15 don't know that anybody has done asrigorousof | 15 A. Detection limit values.
16 adifferential diagnosis of al of these 16 Q. Anddidyou do an analysis of
17 scenarios. 17 benzene at the WY G building?
18 USTs, which was claimed, products 18 A. Didl doananaysis? | didan
19 insidethe building, the statement that benzene 19 analysis of whatever we had in the same way.
20 inthe building wasn't from the subsurface, 20 We had much lessinformation than at Ceramfab.
21 even though the subsurface concentrations are 21 Q. Doyou recal any benzene
22 upto 26 times higher than the inside air. 22 detections at the WY G property?
23 The direction of the groundwater, 23 A. | don't recall that wedid. |
24 the contamination of where we were actually 24 think most of the benzene is associated with
25 finding benzene in the soils or waters, when 25 the Ceramfab facility. Infact, it all may be.
Page 55 Page 57
1 you do that complete analysis, the logical 1 Q. | asked earlier whether you had
2 conclusionisthe conclusion | arrived at. 2 done an analysis of the amount of benzene
3 Q. Anddid you do any analysis of 3 released from the derailment, and | believe
4 whether the other BTEX compounds were colocated 4 your answer was no, you did not do that
5  with the benzene found near around Ceramfab? 5 anaysis.
6 A. | did with respect to MTBE, which 6 Did you do an analysis of the
7 would be -- you would expect that MTBE, Methyl 7 volume of release for any chemicals or chemical
8 tert-Butyl Ether -- | did my senior thesison 8 classes with respect to the derailment?
9 itin 1978, so that tells you how old I am. 9 MR. CONLIN: Objection; form.
10 So it was generated beginning in 10 A. Volume of releases? Well, I've
11 1980, '80s or so, and then pulled because it 11  reported on the volumes of releases like for
12  wasfoundto -- at least for the USTS, it was 12 vinyl chloride. They've been reported
13 found to be very soluble in groundwater, and so 13 publicly, and I've reported on those. So,
14 itwasavery early indicator of aleak from a 14 yeah, just somel did and some | did not.
15 UST. 15 Q. You identified some volumes of
16 So that's a signature compound in 16 releasesthat NTSB, for example, identified
17  Methyl tert-Butyl Ether that you look for to 17  with respect to the derailment, but you didn't
18 show indications that you have a UST leak. 18 do any of your own calculations, the volume of
19 So asasurrogate, MTBE isan 19 PAH, or dioxins, or other chemicals released?
20 excellent surrogate. 20 MR. CONLIN: Objection to form.
21 Q. Anddid you do the analysis of the 21 A. Thevolume? Well, | think your
22 other BTEX compounds and whether they're 22 predicateisfalse. | mean, | certainly looked
23 colocated with the benzene? 23  atthe-- one of the very first things | did
24 MR. CONLIN: Objection; asked and 24  waslook at manifest, because | wastrying to
25 answered. 25 figure out what to sample for. When | first
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Page 58 Page 60

1 got there, nobody -- Norfolk Southern didn't 1 canthen calculate-- | didn't do that

2 wak up to me and say, Steve, sample for these 2 cdculation, but certainly one can take the

3 chemica compounds. It wasup to me. 3 concentration times the total volume and figure

4 The Plaintiffs' attorneys asked me 4 out what portion of that was likely dioxins.

5 what arewe sampling for, so | wastrying to 5 | was moreinterested in the

6 figurethat out. |1 knew from the early 6 concentrations of substances -- by thetimell

7 manifest information released what the tank 7 got there, and | wasn't the only one that felt

8 carswerethat released, what was in them, and 8 that way. Gillette from EPA felt that way.

9 what their volumes were. 9 The odds after three rain events and two and a
10 S0 -- and then | made arequest on 10 half weeks passing of me finding stuff in the
11 -- | got there on the 20th, and | think | made 11 air wasgoing to be very low.

12 therequest of counsel at that time, | want to 12 Soitwas-- it was-- and | had

13 samplefor dioxins, and they gave me approval 13 beeninvolved in other situations like this. |

14 todo so. 14 wasinvolved in the release of Tarco oilsin

15 And | was critiqued in the press by 15 the Parkersburg, West Virginia case, and

16 EPA initialy for sampling for dioxins, and | 16 ultimately into the Ohio River.

17 said, well, read Times Beach, Missouri, 1980s. 17 And the -- what typically happens

18 | said | hope we don't find it, but 18 isthe EPA tellsthe polluter to sample ASAP,

19 it'stoxicat suchalow level, andit'sa 19 and they run around and they sampled PIDs,

20 product of burning chlorinated hydrocarbons. 20 whichis-- they'rethefirst onesin--in

21 Wevegot to look for it. | hope we don't find 21 order -- PID is photoionization detectors, are

22 it, butif wefindit, it's a problem. 22 acrude-- relatively crude instruments for

23 Q. Now, let'stalk about dioxins. Did 23 what we'retalking about here, measuring in

24 you do an analysis of the amount, volume, or 24 parts per million, typically.

25 mass of dioxins released during the derailment 25 And they don't measure a specific
Page 59 Page 61

1 orventand burn? 1 hydrocarbon. They measure total hydrocarbons,

2 MR. CONLIN: Objection to form. 2 which doesn't tell you anything, really. You

3 A. It'skind of ayesor ano. | 3 want to know the individua constituents.

4 think inthe report, | actually did some of the 4 In other words, if | have ahundred

5 chemistry, right. 5 parts per million of total hydrocarbons, but

6 Q. If you can point metoit, I'll 6 onepart per millionisbenzene, | have a

7 takealook. 7 problem.

8 A. | think it'son Page 21, but let me 8 So what you should be sampling is

9 makesure. I'mwrong. It'son Page20. Sol 9 using either an FID with specific sensors -- in
10 waslooking for -- if you take the molecule of 10 fact, | wasasked -- you know, even though it
11 vinyl chloride, thisisFigure 5.1, and thisis 11 wasn't my job to tell them what to do, | gave
12 when | wastrying to figure out early on what 12 recommendations in the rebuttal report asto
13 comeswhen you combust, in other words, mix it | 13  instrumentation one could use in realtime to
14 withair or oxygen, what products do you get. 14  figure out what's going on.

15 Thefirst -- the biggest thing you 15 But my conclusion was that -- and |

16 getisHCL, which forms hydrochloric acid with 16 writethat in my report, that | was most likely
17 theventsintheair. You get co2, if you get 17 tofind any residua contaminationin the

18 good combustion, CO, if you get poor 18 surface soil, surface waters, and shallow

19 combustion. We had very poor combustion. 19 groundwaters, and those would be constituents
20 Y ou get some Phosgene, 40 parts per 20 that were, in general, either VOCs that bound,
21  million, and then you get dioxins and furans at 21 or SVOCsand dioxinsthat are not -- relatively
22 parts per billion, parts per trillion. 22  notvoldtile.

23 So given the total volume of vinyl 23 Q. Okay. Anddidyou do an analysis

24 chloride and PV C, we had two pellet cars of 24 of the mass or volume or amount of PAHSs that
25 PVC, one of which burned, | believe, and one 25 werereleased as part of the derailment or vent
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Page 62 Page 64
1 andburn? 1 of crudeoil and water in 1982, and | was
2 MR. CONLIN: Objection to form. 2 responsible for doing work for the U.S. Coast
3 A. Massof -- wel, first of all, | 3 Guard and the Department of Energy, doing the
4 mean, it's-- you would have to first define 4 largest burns of crude il ever done to that
5 al the PAHsand know all their concentrations 5 point. And they were done herein Columbus, as
6 inanincomplete combustion scenario, because 6 weéll, in Oklahoma. And so | knew what to look
7 PAH isformed basically from combustion. If 7 for--
8 you read the definition of polyaromatic 8 Q. | think you've answered the
9 hydrocarbons, they're generally formed from 9 question.
10 combust- -- incomplete combustion. 10 MR. CONLIN: You can complete --
11 Y ou would have to know all the 11 you can complete your answer.
12 volumesto start with and then the relative 12 A. Sotheanswer iswhat | waslooking
13 combustion chemistry to do that. 13 for was| don't know that anybody knows the
14 That wasn't my scope of work. My 14 exact efficiency of the combustion chemistry,
15 scope of work wasto say, okay, regardless of 15 and that's what you have to know.
16  how that happened and how efficient or 16 Because you had avery -- what I'm
17 inefficient those combustion reactions were, 17 tryingto lead to isyou had -- to do those
18 what wasleft behind, and are those most likely 18 calculations, and believe me, | can do that,
19 related to the -- either the release initialy 19 you would have to know very precisely how
20 of contaminants, like two ethylhexyl acrylate, 20 effective that combustion processwas. | don't
21 or butyl acetate, or the combustion products, 21 know that anybody did that measurement in order
22 and the one that seemed to me to be of most 22 todo the numbersyou're calculating -- you're
23 concern, becauseit's a prominent parts per 23 askingfor.
24 trillion, isdioxin furans, so that's where | 24 On the other hand, one can look for
25 focused. 25 the consequences of that incomplete combustion,
Page 63 Page 65
1 | focused on -- as | said before, | 1 with respect to dioxins, and see whether or not
2 said publicly -- | wasin two townhallsin 2 they are present and the degree to which they
3 February, onein Pennsylvania, onein Ohio, and 3 arepresent.
4 people asked me, well, what is the constituent 4 MR. RHEINHEIMER: Okay. The court
5 that troubles you the most? And | said dioxin 5 reporter would like abreak, so let'stake a
6 furans, primarily, becauseit's toxic. 6 break.
7 It'sthe toxic ingredient in Agent 7 THE VIDEOGRAPHER: We're off the
8 Orange, and | said it -- it isthe constituent 8 record.
9 that, a very low levels, isaproblem, and we 9 (Recessistaken.)
10 hopewedon't findit, but if you combust 10 THE VIDEOGRAPHER: WEe're onthe
11 chlorinated hydrocarbons, the chemistry says 11 record.
12  that you can form some of it, especially when 12 Q. Okay. Let'smove on to your second
13 you have poor combustion characteristics. 13 overdl opinion, if you look back at Page 7 of
14 And they asked me what do you mean 14 Exhibit 2.
15 by poor combustion? | said, well, this dates 15 A. I'mthere.
16 me, butintheold days, if you saw black smoke 16 Q. Canyou read the second opinion for
17 coming out of your car exhaust, that meant that 17 therecord?
18 you had too much fuel and not enough air. The 18 A. Sure. The Arcadis-- sorry --
19 air/fuel ratio was bad, so you needed either 19 The Norfolk Southern/Arcadis
20 lessfuel or moreair. 20 sampling plans were inherently flawed and not
21 So any time you see soot or black 21 designed to determine actual contaminants at
22 smoke, in general, that means you have 22 thetime of the release and at locations where
23 incomplete combustion. 23 they werelikely deposited.
24 And the reason | know that is| 24 Q. Okay. Wereyou instructed to make
25 wrote one of the Seminole papers on combustion | 25  any assumptions with respect to forming this
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Page 66 Page 68
1 opinion? 1 descriptionsfor meto fully answer that
2 A. No. 2 question, but just to give you some topical
3 Q. Andwhat are the basisfor this 3 points, | guess, to try to answer your
4  opinion? 4 question, | assume we're going to get into it
5 A. | guessthe primary basis would be 5 inmore depth.
6 my Chapter 6, which begins on Page 26 and 6 I'm very critical of what | think
7  continues on to Page 45. 7 isprobably alack of chain of custody. There
8 Q. And that's Chapter 6 of your 8 arethree scenariosthat | think | can
9 report? 9 summarize. Their sampling plans obviously
10 A. Correct. And then, of course, I've 10 requiresthemto do achain of custody, but
11  added to that in my rebuttal report, and really 11  they didn't.
12  that's contained within Tables 2.1, which begin 12 They -- in one casg, they put
13 onPage 4 of Exhibit 3, to -- really continues 13 samplesin plastic bags that doesn't show up on
14  onto Page 41 through Table 2.3. 14  thechain of custody. Inthe other case, they
15 Q. Okay. And are the documents that 15 don't indicate the sampler at all, whichisa
16 yourelied onin forming that opinion also 16 break in the chain of custody.
17 identified in Chapter 6 of Exhibit 2 and Pages 17 And in the third case, the sampler
18 4 -- or 41 of Exhibit 3? 18 isidentified, but it's not the first -- he or
19 A. | think it's more than -- this 19 sheisnot thefirst person in the chain of
20 tableis4l- -- to 43 and Pages 4 through -- | 20 custody.
21 forget the last page number. Whatever it was. 21 I'm super critical of the sampling
22 | just want to check something. 22 plan with respect to where they sampled, in
23 There would be elements of that 23 termsof primary sampling to the southeast of
24 asointhe criticisms of the Arcadis 24 the derailment and where they sampled for
25 delineation report, which is Chapter 7 of my 25 background. And I've been critical of that for
Page 67 Page 69
1 report that -- Exhibit 2, which begins on Page 1 alongtime.
2 45 and ends on Page 1- -- 105. 2 Infact, | -- we'll probably get to
3 So that would also be -- and then 3 that, too. | wrote adeclaration for
4  also | would be criticizing the screening 4  Government Accountability criticizing the plan.
5 levelsthat Arcadis used when | compare them 5 And one of the responses from your
6 with EPA and Norfolk Southern's streaming 6 -- not you personaly, but your experts was
7 levelsin Section 8. 7 that, well, we -- the EPA released awind
8 Andthen | aso -- | may have 8 direction map and the -- the sampling plans
9 missed something, but | think that's basically 9 considered that.
10 the materialsthat would cover supporting my 10 And I'm like, well, we have an
11 second opinion on Page 7. 11  issuewith respect to timing. The initial
12 Q. And when you say NS/Arcadis 12 sampling plans were -- by Arcadis were
13 sampling plans, you're referring to the Arcadis 13 initially on or around early March. Then they
14 sampling plans. And Arcadiswas retained by 14 were updated in April.
15 Norfolk Southern, or isthere a separate 15 Theinitia sampling reports were
16 Norfolk Southern plan that you're talking 16 on March 19th. Theinitial wind pattern
17 about? 17 results were published by EPA or their
18 A. My understanding is Norfolk 18 contractor on May 31st, which was after the
19 Southern retained Arcadis on their behalf. 19 fact.
20 Q. Werethere any specific sampling 20 And then more importantly, if you
21 plansthat you considered to be inherently 21 look at where they actually sampled, they
22 flawed, or wasit al of them? 22 continued to basically follow the early work,
23 MR. CONLIN: Objection to form. 23 whichis predominantly sampled to the
24 A. Weél, therewere elementsin -- we 24 southeast, and continued to call out
25 would have to go through the individual 25 background, being basically an arc from the
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Page 70 Page 72
1 west to the northeast, which is where alarge 1 meant the plume would be either just sort of
2 portion of the plume actually went. 2 stagnant, or it would move slightly to the
3 And so the background was not 3 west, northwest, northeast.
4 actualy background. And to my -- my position 4 And it was just stunning to me that
5 isthat was never corrected, and we know it 5 thiswasn't recognized. | made this statement
6 because we can look at what they claim was 6 inmy declaration, |'ve made this statement in
7 background, dioxins of 51, and we know that the 7 townhall meetings, and yet Norfolk and their
8 Ohio EPA around Columbus had vaues between 1.2 8 contractors continued to place the most
9 andtwo, and we had values of -- in the low 2s. 9 emphasisto the southeast.
10 And then you can look at one of my 10 And, of course, my biggest
11  exhibits, where all the EPA lists backgrounds. 11 criticism wasthey should have -- if | werethe
12 They'readl inthe-- around two or soin 12  incident commander, | would have never done the
13 generd. 13 ignition period because | evacuated in the
14 And even -- | believe -- | think it 14 wrong direction.
15 wasLoveor one of the experts cited Gullett's 15 And so the plan is-- isinherently
16  work in the Gulf of Mexico and burning crude 16 flawed and continued to be flawed as it was
17  oil from the crude oil spill and said that the 17 updated, because the predominant area of
18 values-- hereported the values that were like 18 emphasisfor sampling was in the wrong
19 inthe2sfor dioxin. 19 direction, and the background samples werein
20 And | said, well, of course, they 20 thewrong direction in general, and that was
21 werein the 2s because crude oil doesn't have 21 never corrected.
22 chlorine, and so you burn a hydrocarbon without 22 And the overwhelming summary of
23 chlorine, you're not going to get dioxin, so 23 data, asyou will seein my reports, all
24 it'slack of background. 24 confirmsthis, and -- and so the plans never
25 So when they were using val ues of 25 got corrected in that dimension with respect to
Page 71 Page 73
1 51,1 waslike, well, that's clearly aresult 1 winds.
2 of actually sampling where the plume went. 2 I've already commented that | think
3 And | wasjust stunned that little 3 |looked at five different plans with respect
4 oleme, with two people, could figure that out 4  to cleaning tools, and it depends on the
5 by April of 2023, and it wasn't until late May 5 compound they're looking at, but except for
6 that the EPA apparently had some modeling, but 6 PFAS, I think they all say we can use tap
7 nobody at Arcadis or Norfolk Southern could 7 water. AndI'm like, no, we don't use tap
8 figurethat out. 8 water to clean tools, because we don't know
9 And al | had to do wastalk to 9 what'sin the tap water.
10 people where | was sampling. Peopleto the 10 | mean, especially when you're
11 west would say no, that plume came over us. 11  trying to measure dioxinsin parts per
12 I'mlike, really? 12 trillion, which islike amillion times less
13 So after two weeks, | went home and 13 than apart per million, and | said, no, it's
14 | looked up the hour-by-hour data for 14 got to be distilled water.
15 Pittsburgh and for Y oungstown, which are the 15 So | was like why would you -- and
16 closest stations with hour-by-hour data, and 16 theonly way to do that would be to know what's
17 they were pretty similar. 17 inthetap water and subtract that out.
18 By noon, the winds went west -- 18 And then, of course, I'm super
19 came from the north -- they came from the 19 critical of the plans where they use plastic
20 northwest, and they stopped, and it was almost 20 bagstofirst put the samplesin plastic and
21 cam. And thenthey sort of -- if they came 21 thenputitinglassjars. There'sachain of
22 from any direction -- so about half the time, 22 custody issuethere, but there's a spoilization
23  they were calm from, say, 1:00 through the burn 23 issuewith the samplesaswell, as| citein
24 period on the 6th, to somewhat coming fromthe | 24  theliterature. And the EPA, even -- | mean,
25 southeast, towards the southwest. So that 25 Gullett or somebody says, no, you don't put
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Page 74 Page 76
1 themin plastic. 1 7, thethird overal opinion, can you read that
2 And | commented that may be a 2 for therecord?

3 holdover from UST work for VOCs, because that's | 3 A. Sure. TheNorfolk Southern Arcadis
4 theonly time | would have used plastic, but 4 sampling plans were inherently flawed and not
5 for semi-volatiles and for dioxins, you clearly 5 designed to determine --

6 don't want to take the chance of contaminating 6 Q. Sorry; the next one.

7 thesamples. 7 A. Oh, I'msorry. | misspoke.

8 Now, the plans, it's not -- some of 8 Actual remediation methods were

9 theplansindicate that they can use plastic, 9 dsoinherently flawed and likely to lead to

10 and some are alittle more silent on it, and 10 ongoing exposures.

11 some of them are conflicted, as | point out. 11 Q. Wereyou instructed to make any

12 So | know it's been along answer, 12 assumptions with respect to this opinion?

13  but there's pages and pages where | comment on 13 A. No;it'san opinion | had being on

14 those plans and some of the detailsin those 14 site

15 plans. And by and large, | find them to be 15 Q. Andwhat are the basesfor this

16 defective. 16 opinion?

17 Q. And one of the thingsyou say in 17 A. It'sinthereport, but one of the

18 your summary of your opinion isthat planswere |18 basesisthe best way to -- what | was talking

19 not designed to determine actual contaminants 19 about herewas, first of al, where Norfolk

20 atthetime of their release? 20  Southern removed the debris, the -- the rails,

21 A. Sure 21 theties, and the ballast, and then put it all

22 Q. What doesthat mean? 22 back within two days, but they left the

23 A. That meansif for air sampling, 23  contaminated soil below. So when they came

24 using PIDs, the only way you're going to really 24 back in April, they first then removed

25 measure significant quantities in the outdoor 25 everything from the north tracks, the tracks,

Page 75 Page 77
1 air from like an uncontrolled burn, like 1 therails, the ballast, and the soil, down to
2 occurred, or even from the burning of various 2 theclay layer, which was like ten feet below
3 congtituents from the third on, is you've got 3 theconfining clay layer.
4 tosampleright away. | mean, like within 4 And my comment right away was,
5 days. 5 let'simagine that the summary of thisislike
6 Because by thetime | got there -- 6 thislong table and you've got a bathtub,
7 | remember looking it up. There had been three 7 basicaly, becauseit's confined at the bottom
8 daysof rain by thetime | started sampling on 8 by theclay. Nobody disagrees with that.
9 February 21, and you're going to wash out a 9 And then on the sides, obviously,

10 lot of that material, or it's going to 10 you could have, you know, stuff coming in from

11 dissipate and be diluted. 11 thesides, but the point was that you still had

12 So, first of all, you've got to 12  all the contaminated soil on -- under the south

13 measure right away, but, secondly, you've got 13 tracks. Sowhen you just remediated the north

14 to measure with instrumentation that will 14 tracks, whatever local water and leachate was

15 measure those contaminants of concern, the 15 present from the contamination under those

16 actua contaminants, and at alevel which would 16 south tracks was going to recontaminate the

17 be partsper trillion -- parts per billion to 17 clean soil you put back down.

18 parts per trillion. 18 And | knew that because | noticed

19 And when you're using a PID that's 19 that the sampling that was being done on the

20 not chemical specific and doesn't measure to, 20 west end of the north tracks when | was there

21 at best, maybe a hundred parts per billion, 21 wasthere, wasthey were digging little gopher

22 it'sreally aparts per million device, you 22 holesdown in the clay and sampling, you know,

23 can't possibly measure anything of 23 gixinchesinto the clay, and I'm like, well,

24  dgnificance. 24 they're not going to find anything there. It's

25 Q. Your next -- if we go back to Page 25 clay.

20 (Pages 74 - 77)

Veritext Lega Solutions

800-567-8658

973-410-4098



Case: 4:23-cv-02206-BYP Doc #: 117-9 Filed: 09/08/26 22 of 157. PagelD #: 6077

Page 78 Page 80
1 But | said, but there's a bunch of 1 Theright way to doisit to
2 surface water ponded over there in the corner, 2 remediate the entire trench at once. It wasn't
3 sol'mgoing to samplethat, see what'sinit. 3 donethat way.
4 It was contaminated as hell. 4 Q. Didyou see any datafrom sampling
5 So | said so they're going to put 5 of thefill material that eventually went in
6 clean materials onto that contaminated -- and 6 below the tracks after the removal process was
7 sothat wasthe basis, and | actually took a 7 done?
8 sample of that water and reported it in these 8 A. | don't know that I've seen the
9 reports. 9 fill materia, but it would taketime to
10 Q. And did you see any post-removal -- 10 recontaminate that, and the question is where
11  post-soil removal testing from Arcadisin the 11 arethey sampling.
12 track area? Didyou review any of this? 12 Y ou know, one of the interesting
13 A. Post-soil or the clay? 13  things was when they were doing the
14 Q. Either one. 14 remediation, | literally had an Arcadis person
15 A. What | noticed was most of the 15 tell me-- because | went down into the pit on
16 materia that was removed was stockpiled, and 16 thenorth end -- he said, "He's not going to
17 sothere were stockpile samples of the removed 17 find anything there. It'sclay.”
18 material, but the sampling | observed, and 18 And then he saw me find alittle
19 therewasalot of people sampling. 19 lensof soil, brown soil above the gray clay,
20 I mean, I'll bet -- | don't know if 20 and he goes, "Oh, crap.”
21 itwasEPA and Arcadis or who all wasin the 21 So I've been doing this for 30
22 pit, but it had to be 10 to 20 people, and they 22 years, and it's unusual to have -- | mean, I'm
23 were sampling -- they were sampling the banks 23 expensive, right, alittle bit. It's unusual
24 onthenorth side. 24 to have asenior research scientist, somebody
25 That's fine, but they were also 25 who's been around for almost 50 years, doing
Page 79 Page 81
1 sampling -- I've got pictures of -- | call them 1 sampling. | mean, the people shadowing me from
2 gopher holes, where they were sampling down 2 Arcadiswere very young, and they kept asking
3 intotheclay, and | provided those 3 me, what are you doing? What are you sampling
4  photographs, but they were associated with my 4 for?
5 Sample70. 5 And so the answer to your question
6 But I'm like, well, that's designed 6 isnotif you sampled the -- al the soil
7 not to find anything because the clay isthe 7 material. And one of the big problems that |
8 confining layer. Even Love saysit'sthe 8 -- oneof thecriticisms| haveisthe
9 confining layer. | agree. And the boring log 9 composting of samples.
10 showsthat it'saconfining layer. It'sclay. 10 We can talk about the zero to six
11 It goesfor along ways. 11 inchesat some point, | hope, but the question
12 So whatever waters, well call them 12 isif you redlly wanted to know if you had
13 surface waters, or shallow groundwaters, or 13 recontamination, go down and sample, do a
14  perch water -- there's various terms -- those 14  shalow well and sample the water sitting on
15 watersare-- if you've got thislong bathtub 15 theclay below the new soil. That will tell
16 andit'slike aquarter of amilelong, and you 16 you whether you're getting recontamination or
17 clean up half of it and you leave -- you alow 17 not.
18 then any new material you put down to be 18 Q. Okay.
19 recontaminated by either the water sitting on 19 A. And | never saw any evidence of
20 theclay or leeching towards the clay, plus any 20 that occurring.
21 of the unremediated material. 21 Q. And your opinion that the actual
22 | mean, the right way to do it -- 22 remediation methods were inherently flawed, is
23 and | know why it wasn't done; because you 23 that about anything other than the remediation
24 would have to shut down both tracks, and that 24 under the tracks?
25 would be economically expensive. 25 A. Weél, | guess, yeah, that'sa
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Page 82 Page 84
1 broader question. Now, | have other opinions 1 removed. It'sapreciousfew, and so | was
2 about that. Early on when | wasthere, the 2 awayscritical of that because you had a
3 trucksthat were hauling away the -- there were 3 delusion effect.
4  severa concerns| had. 4 And | was also critical of the fact
5 First of al, | saw some of the 5 that alot of this material was either being
6 initial sampling results from Indiana, where 6 deposited in the community through mud and then
7 some of the soilswere being taken to a 7 would dry out at times and there was dust.
8 landfill, and there was one or two dioxin 8 And if you were there, you saw it,
9 samples, | think. 9 andl just -- early on, there was such arush
10 And my concern was that that was a 10 to get all that material moved that -- and then
11 composite, because when you excavate alot of 11  we had leakage from one of the water storage
12 soil from an area, inherently, alot of that 12 tanks.
13  soil islikely not to be contaminated, so what 13 | show pictures of that, where it's
14 you'redoing is diluting the surface layer, 14 running across the ground and you see machines,
15 because as Gullett and others said, this stuff 15 sothere-- and then there were pumps that were
16 isinsoluble, and even with rain, you're not 16 pumping stuff that were leaking.
17 goingto seeit leech down very far. 17 And the EPA was writing Norfolk
18 | was okay with them doing alittle 18 Southern al the time about some issues they
19 bit of sampling from one to six inches or 19 werefinding, and | recited some of those. So
20 whatever, but | thought they would do it in 20 that whole remediation process was a bit sloppy
21 layers, right, so you could see the profile as 21 inmy opinion.
22 to how far down it went. 22 Q. Okay. Let'sgo to the next summary
23 But what they did iswhen they 23 opinionon Page7.
24 sampled the six inches, they just did abig 24 A. Wereat No. 4, sir -- counsel ?
25 composite, so you can't get any information 25 Q. Yes. Andwevetalked about thisa
Page 83 Page 85
1 about how -- how much contamination, depending | 1 little, but let's read this one for the record.
2 on the contaminants, existed at different 2 A. Sure. Norfolk Southern or
3 levels. 3 NS/Arcadis delineation report blaming others
4 And the same issue -- so you get a 4 for contamination at or near the Plaintiffs
5 dissolution effect, and, you know, it could be 5 propertiesisflawed and essentially pure
6 afactor of ten or more. 6 speculation.
7 And so the big criticism | had was, 7 Q. Andwetalked alittle about this
8 initialy, they wererolling this stuff out 8 interms of benzene, right?
9 through trucks that were not covered. There 9 A. Sure
10 wasmud and dust everywhere in town. | mean, 10 Q. Arethere any other chemicals that
11 theroadswere covered with mud. | mean, your 11  you havein mind with respect to this opinion?
12 vehicle -- | had to run my vehicle through | 12 A. Yeah, the PAHsand dioxins. They
13 don't know how many car washes, because you 13 continuously blame coal, and I'm just stunned.
14  would run on the roads and there was stuff 14  They show an old photograph from the early
15 everywhere. 15 1900s and say, see, there was coal around this
16 And later on, the EPA forced, or 16 area, so that means there was coal that was the
17 recommended -- | don't know if forced isthe 17 source of contamination.
18 right word -- that they have car washes, 18 And I'm like -- when Arcadis and
19 rinses, and that they cover the trucks. 19 their expertsare writing this, and I'm like,
20 And then -- so in terms of the 20 didyoulook at your boring logs down to 75
21 remediation process, the fact that they -- how 21 feet?
22 they were sampling those vehicles -- | went 22 | mean, | used to do boring logs.
23 back onetime and tried to check how many 23 | used to write the geology of the boring logs,
24 samples were actually taken for the hundreds of 24  and I'mlike| don't see coal on any of your
25 yards, maybe thousands of yards of soil 25 boring logs.
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Page 86 Page 88
1 And then you see summaries of the 1 any signature analysisto know whether it comes
2 remediation plan for the railroad, and | threw 2 from that or not.

3 acoupleof thosein there, and they don't show 3 And then we have footnotes | find

4 any coad. AndI'm like how can you -- how -- 4  that say we used 40 gallons of PFOA foam, so it
5 thisiscompletely unscientific to have all 5 wasused there.

6 thisdata showing no coal and then blame coal. 6 So | look at all of that, and I'm

7 | mean, I'mjust stunned that all the PAHs are 7 like, thisisnonsense. It's scientific

8 fromcoal, and I'm like, where isthe coal ? 8 nonsense. There's-- the lack of degree of

9 And then on the PFASs, whoever 9 rigorsisstunning with respect to PFOS -- PFOA

10 wrote that section was either incompetent or 10 and PFAs.

11 not -- didn't have the right background. 11 Now, maybe it's because I've been

12 | mean, I've had the benefit of 12 anexpertin four of these massive cases and

13 being the expert on all four major PFAS forever 13  I'machemical engineer by training,

14  chemical cases, plusfour C8 cases, whichis 14  undergraduate and graduate, that thisis all

15 oneof the PFASs. 15 common sense to me, but you can look at what

16 So | put in asection for one of my 16 they'vesaid, what the analytical shows, as

17 reports on the chemistry that they're saying, 17 limited asit is, and then you can look at the

18 well, because the only PFAS compound we found | 18  actual chemistry, which I've shared in one of

19 wasPFOA, it couldn't have come from the fire 19 my reportswith you all. And the conclusion

20 extinguishing products because it only has 20 thatit's not from firefighting foamsis

21  PFOA. 21 completely unsupported.

22 Well, first of al, they don't 22 Q. Okay. You'veidentified benzene,

23 understand the chemistry of PFASs, whichis 23 PAHs, dioxin, PFAS. Arethere any other

24 very complex, and depending on whether DuPont | 24 chemicals discussed in the delineation report

25 or 3M produced it, they can either be long 25 that you think the analysisis flawed?

Page 87 Page 89
1 chained or linear molecules were branched. The 1 MR. CONLIN: Objection to the form.
2 degree of branching depends on who produced it, 2 A. Wadl, I think the other key SVOCs
3 sothat'sachemica methodology well 3 and VOCs, thevinyl chloride, the two
4  established to determine where it came from. 4  ethylhexyl acrylate, the two -- or the endotoxi
5 But also, the PFOA in firefighting 5 acetate, or -- the sampling clearly shows --
6 foams, the AFFF, are either from contamination 6 andthentheglycols.
7  or degradation products, and there's many, many 7 My -- what | did was sort of
8 others. 8 unusual. | added the -- when you send your
9 And what's curiousis that their 9 samplesto the lab, you can say do the standard

10 ownsampling data, aslimited asit was, there 10 VOC analysis, panel of analysis, do the

11 were many times where they said we're taking 11 standard SVOCs.

12 samples, and then they dig through the report, 12 What | did, which was different is

13 dig through the report at five locations. They 13 | said, well, | want to add to those lists,

14 took samples at five locations and get one 14 thingslikevinyl chloride, two ethylhexyl

15 analytical report. 15 acrylate, and butyl acetate, et cetera, and |

16 But even there, because I'm 16 want to do the glycols, polyethylene and

17 certainly an expert in PFAS, | was the expert 17 ethyleneglycal.

18 for the South Carolina PFAS case, in terms of 18 And so when you look at the plots,

19 exposure warnings and standard of care; so | 19 especidly in the delineation report where |

20 redly understood the chemistry, and I'm like, 20 hadtheLevel 4 reportsand | plotted the data,

21 well, look at your own analytical, you're 21 you see-- spacialy, you see that data just

22 showing -- in one casg, they show a PFOS, which | 22  sitsright where the derailment is.

23 isaPFAS, and no PFOA, and I'm like you 23 Q. Any other compounds that are

24 haven't -- first of al, you don't understand 24 discussed in the delineation report that you

25 thechemistry, and, secondly, you haven't done 25 think are -- the discussion is flawed?
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Page 90 Page 92
1 MR. CONLIN: Objection to form. 1 | mean, if you say everything is
2 A. I'mtrying to seeif I've covered 2 great, and I'm like, well, what's the threshold
3 everything. If weinclude the VOCs, SVOCs, 3 that meansit'sgreat or not great? | need to
4  glycolsand dioxin furans, then that would 4 know.
5 cover the sets of chemicalsthat | commented on 5 Q. Anything else, other than the four
6 asbeingflawed. It'savery broad question 6 setsof data, and then the delineation report,
7 you asked, so that'swhy it's hard to answer 7 andthe dataincluded in there?
8 exactly. 8 MR. CONLIN: Objection to form;
9 Q. Okay. Andwereyou instructed to 9 asked and answered.
10 make any assumptionsin forming this opinion? 10 A. Wéll, we have, towards the very end
11 A. No; that's not -- | don't think 11  intherebuttal report, for example, we were
12 you've deposed me before, but that's not my 12 given -- through counsal, | was given areport
13 style. I'mnot -- | would not work for 13 that took ten samples of benzene in the air at
14 somebody if they told me -- | would immediately | 14 Ceramfab, and nine of the ten showed the
15 quit if somebody told me | had to give an 15 presence of benzene, and the tenth, they said
16 opinion | didn't agree with. 16 didn't show it, but then you read the chain of
17 Q. Buttobefair, that's not the 17 custody, and it said, well, the sample was
18 question. Just asking whether you were 18 invalid because the equipment failed.
19 instructed to make assumptions? 19 Well, it wasn't -- it really was
20 A. Theanswerisno. 20 nineout of nine, because the tenth sample is
21 Q. Let'sgoto-- back to Page7, to 21 not areal sample, right. The equipment didn't
22 thenext overal opinion, and if you could read 22 work.
23 it fortherecord. It'snumber five, a Review 23 So we find benzene in nine out of
24  of Data. 24 nine samples above background, significantly
25 A. Yes. Thank you. A review of data 25 above background levels, and -- so there's that
Page 91 Page 93
1 collected at and around the Plaintiff's 1 information.
2 property shows substantial contamination of the 2 There's a series of comments about
3 facility's surface soil and surface waters at 3 thefact that they follow protocols approved by
4  or near the Plaintiff's properties. 4 the EPA, et cetera, et cetera, by Love, and |
5 Q. Andisit correct that the basis 5 forgot the other gentleman's name, and |
6 forthisopinionis, in part, four sets of data 6 systematicaly refute those in Exhibit 3, so
7 that wetalked about earlier? 7 that information would be relied on as well.
8 A. That'scorrect, in part. 8 MR. CONLIN: For the record, that
9 Q. Anything else that helps form the 9 ten samples he references were ones that
10 basisof thisopinion? 10 Norfolk Southern took in -- March 30th,
11 MR. CONLIN: Objection; form, asked 11 whenever they came out.
12 and answered. 12 MR. RHEINHEIMER: Haey & Aldrich.
13 A. Wadl, | mean, | go at length 13 MR. CONLIN: Right.
14  through the delineation report. | go to the 14 THE WITNESS: Yes.
15 actua dioxin results they presented. | go 15 MR. CONLIN: The results of those
16 through the PFAS results they presented, and in 16 samples.
17 my mind, they show significant contamination. 17 A. They showed on the sample report
18 I'm critical of them for not doing 18 that we received between the time | wrote the
19 theTEQ calculations, but | did them for them, 19  April 6th report and the time | wrote the May
20 eventhough they're Level 2 reports and -- just 20 29threport, so | cited that work.
21 totry to see what they were. 21 Q. And did you compare any of the
22 So | was critical because I'm like, 22 benzenereports from the Haley & Aldrich
23 well, how do you know if it exceeded whatever 23 testing to any industrial, residential, or
24 criteriayou're going to use if we didn't 24 whatever standards?
25 caculatethe TEQ in dioxins? 25 MR. CONLIN: Objection to form.
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Page 94 Page 96
1 A. Didl compareto -- | know most of 1 of onethat's ever gone up. They've always
2 them by heart. | mean, the problem isthat the 2 gone down when they get a chance to be
3 standards, like OSHA standard 8RT PEL isone 3 revisited.
4 part per million, and ACGI hasjust changed 4 But the problem with the PELs is
5 theirsfrom .5t0.02, soit'safactor of 50 5 because of -- | talked to the assistant
6 lessthan OSHA. 6 Secretary of Labor onetime about this. | said
7 And I've testified over and over, 7 why areyou dropping these values, and they
8 again, from an industrial hygiene standpoint, 8 saidit'sawaysapolitical compromise, and
9 twothings. One, read the preamblesto ACGIH 9 there are economic drivers for setting the OSHA
10 TLVsorthe OSHA PELs. They al say theseare | 10 standards, and there are -- there's alot of
11  not safelevels. 11  politics associated with it.
12 The other point | make over and 12 But I'm here to tell you that from
13 over again is we have atrade magazine called 13 anindustrial hygiene standpoint, me and OSHA
14  Synergistsinindustria hygiene, and the 14 would always like to see those updated, and
15 number one request from industrial 15 moreimportantly, OSHA tells us go look at
16 hygienists-- and I've got, | don't know how 16 other people's values because ours are old.
17 many copies of articles, over the last ten 17 They'reantique. They're 40 yearsold or
18 years, has been please update the PELs. 18 older.
19 And OSHA even says on the PELs -- 19 Q. Okay.
20 I'vegot a statement from them that says 20 A. S0, yes, | know those like the back
21 consider using other values, the Cdifornia 21 of my hand. | usethem all thetime, but
22 values, the German values, European values, 22 they'renot levelsthat we drive. | mean, if
23 because we haven't been able to get these 23 I'myour industrial hygienist and I'm going
24 updated. 24 into your home or your workplace, I'm not going
25 And to give you a point of 25 tolivewith thoselevels. That's something
Page 95 Page 97
1 referencethat dates me, the OSHA PEL was set 1 I'mgoing to protect you from. 1'm going to
2 ultimately asaresult of litigation from 1977 2 try todoasmuch | can to eliminate them,
3 t0 1987 on the benzene standard and resulted in 3 especidly benzene, which is one of the few
4 acompromised value of one PPM for the PEL and | 4  known human carcinogens.
5 .5fortheactionlevel. Andthat's40 years 5 Q. Anything else? Soyou've
6 ago, and thedatait relied on is older than 6 identified the four datasets, the delineation
7 that. 7 report, the Haley & Aldrich report. Anything
8 To giveyou an ideaof -- just to 8 esethatisdatacollected at or around the
9 makeit pragmatic, the level that was set by 9 Plaintiffs properties that shows substantial
10 industry in about 1945 was around a hundred 10 contamination?
11  partsper million for benzene in the air. 11 MR. CONLIN: Objection; form.
12 By 1950s, it dropped to around ten, 12 A. Wadll, there's several reports that
13 andthen by 1970s and '80s, we dropped to one. 13 I'vecited in here. There'sthe report that
14 Sointhat period of 40 years, we went from a 14 took almost ayear to issue, which was an EPA
15 hundred to one, and from the next 40 years, 15 report on, | want to say it's the Phase 1
16 wevegone from oneto one. 16 sampling report, so that would be another
17 Now, ACIGH has gone from basically 17 report that I've cited in my work, and | would
18 one, or .5,t0.02, soit's -- right now, that 18 haveto go through the report to give you every
19 level is50 timeslower, but the thing to 19 last citation, but to the extent that |'ve
20 remember constantly is Drinker's statement in 20 tried to citethingsthat | relied on outside
21 1945, thereis no safe level. Thereisno safe 21 of just my general knowledge, I'vetried to
22 level for benzeneinthe air. 22 indicate those in the report itself.
23 So my experience, again, that being 23 Q. Okay.
24 dld, is, to my knowledge, and looking at the 24 A. | --just by way of reference, if
25 PELsover thelast 40 years, | can only think 25 it'sgenerally available, | listitasa
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Page 98 Page 100
1 reference. If it's more difficult to obtain, 1 toclear flagson, | would say, maybe athird
2 thenl list it as an exhibit. 2 of Scott Smith's data.
3 And so you'll find that wherever | 3 So two-thirds of his data have --
4  cite something from an exhibit, I'll give you 4 arein-- dl thefirst three datasets are in
5 the exhibit number or the page number so you 5 therebutta report, and two-thirds -- | would
6 can go back and check to seeif you agree or 6 say about two-thirds of Scott Smith's data are
7 disagree. 7 calculated and plotted in the rebuttal report.
8 Q. Okay. And let'sgo to the next 8 Anybody can go back and take the
9 summary opinion on Page 7, which is the second 9 raw dataand do what weredoing. It just
10 tolastone. 10 takestime, so there's nothing new about the
11 A. Theonethat starts with based? 11 data. It'sjust are we through the process
12 Q. That'scorrect. Canyou read that 12 that I'minsisting on in order to do the
13 onefor the record? 13 caculations and the plot.
14 A. Yes. Based onthe sampling data 14 Q. What'sthe difference between a
15 reviewed and the contaminantsreleased fromthe | 15 Level 4 report and aLevel 2 report?
16 Norfolk Southern derailment and vent and burn 16 A. Wadll, that'sahuge question. In
17 activities, Plaintiffs properties were 17 thesimplest sense, it's probably going from a
18 contaminated. 18 report that's a hundred pages to a thousand
19 Q. Andisitfair that that summary -- 19 pages, but some of the details would be that
20 that that opinioniskind of built on the 20 thelaboratory hasto issue al of its
21 opinionswe've already talked about so far? 21 underlying QA/QC information regarding the
22 MR. CONLIN: Objection to form. 22 instrumentation that they used to do the
23 A. Inpart. 23 analytical, including calibrations.
24 Q. Okay. And what'sthe new part from 24 And the other thing isthat it does
25 that -- this second-to-last overall opinion? 25 alow us ultimately to use actua values
Page 99 Page 101
1 MR. CONLIN: Objection to form. 1 between the MDL and the RL, and that's helpful.
2 A. Wadll, the new part is the ongoing 2 And you'll seethat when you see
3 effort to cure and QA/QC, al the datasets to 3 thelLeve 4 and then the Laboratory Data
4 Level 4 reports, and then do -- have Lab Corp. 4 Corp. -- I'll call them the cured EDD files.
5 out of California cure and then clear flags and 5 Those arelike exhibits.
6 do QA/QC reports on the data. 6 So Exhibit 81 is all the raw data
7 | was not willing to do any 7 files, and my Exhibits 161 through 164, are the
8 calculations or have any calculations of plots 8 EDD and QA/QC filesfrom Laboratory Data, Inc.
9 done until we've gone through that rigorous 9 | know that's -- | mean, there's
10 process, which was extremely time-consuming, 10 probably alot moreinvolved in that than I've
11  because | wanted to make sure that the data | 11 articulated, but, by and large, it'samuch
12 wasworking with were approved at least at two 12 more robust QA/QC effort on the part of the
13 levelsbefore| did any calculations or any 13 lab. Ittakesalot of timefor themto doit.
14  plots, and that processis ongoing. 14 They've got to report all the equipment they
15 It's not to say that you didn't 15 used, the calibrations they used, the sources
16 havetheorigina Level 2 reports, al the 16 of the ultimate calibrations. It'savery
17 data, becausethe Level 2 reportsand Level 4 17 rigorous process.
18 reports have the data, but you have al of the 18 Q. Andyousaid -- you referred to the
19 datal've been relying on since April 6. 19 MDL andan RL. What are those?
20 The differenceisthat we arein an 20 A. Reporting limit and minimum
21 ongoing process, even to this day, to continue 21  detection limit.
22 to--not for Level 4 reports. | think we have 22 Q. Andwhat's the difference between a
23 all Level 4 reports by the May 29th issue. I'm 23 minimum detection limit and areporting limit?
24 pretty sure of that, but we're still going 24 A. That'san interesting question, and
25 through with Laboratory Data, Inc. to cure and 25 I've had it explained many times. | come from
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Page 102 Page 104
1 theold days-- when | first started doing 1 of 13, it'sLaboratory Data, | want to say,
2 analytical chemistry in 1979, at GCNS, at the 2 Inc., but you have their label there on the 13
3 nationd lab in the Toniworks [sic]. We only 3 invoices.
4 had an MDL. It was can the instrument see it 4 Q. Okay. And what isthe process --
5 ornot. 5 wadl, let meask this: Is curing the data
6 Andinthelast -- I've been told 6 different from clearing flags?
7 inthelast ten years, some of the labs have 7 A. Oh, ahundred percent.
8 come up with this concept of RL, which islike 8 Q. Okay. Sowhat isthe process of
9 asuper duper -- my view; thisislay terms, as 9 curing the data?
10 opposed to technical terms. It'slike a super 10 A. Curing the datais where they will
11 duper, highly-statistic reporting. 11 look at -- at all of the QA/QC provided in
12 In fact, we're like 95 percent -- 12 Level 4 report, they'll look at any comments --
13 we're 95 percent sureit'sthere. | could be 13 what happensto you when you sampleisthe lab
14  off on the number, but it'swhat | call a super 14 ontheintake, in this case, Arcadis, except
15 duper reporting limit, as opposed to an MDL, 15 for the GEL data, will give you feedback if you
16 whichiswe're not sureit'sthere or not. 16  messed up, right? Like samples are too warm,
17 And when you go through the -- when 17 oryou didn't fill the container al the way
18 you go through the curing process, the question 18 full onaVOC sample, or -- and they will give
19 isif you have -- if you have valuesthat could 19 you feedback.
20 fdl inthreepits. Either it's below the MDL. 20 And so they'll look -- and then
21 What do you do with it if it's below the MDL? 21 thereareahost of other issuesrelated to the
22 The convention has been for decades to use 50 22 labitself, and this organization goes through
23 percent of that. 23 dll of that material and determines -- writesa
24 Now, | was super conservative in my 24 QA/QC report to see whether or not any of those
25 andysis. | used 50 percent and zero percent, 25 thingsare sufficient ultimately to say the
Page 103 Page 105
1 whichisabout as conservative as you can be. 1 dataarenot ableto be used.
2 | said anything that's below the MDL | would 2 Soit's-- do | know exactly what
3 say has zero contribution to the TEQ or the BEP 3 they do? No, that'swhy I hired them, but it's
4 equivaent -- BaP, | should say. 4  --it'sasuper time-consuming, complicated
5 And if the values -- the value 5 process, because each one of these samples has
6 could aso be between the RL andtheMDL. What | 6 athousand-page report or more that somebody
7 doyou dowith that? And then the value could 7 hasgot to go through.
8 beabovethe RL, whichis unflagged, right, 8 And soit's -- that's why we're
9 unlessthere's some other reason to flag it. 9 dtill undergoing it on some of Scott Smith's
10 Soitdoesn't have any flags -- you just use 10 work to thisday, in terms of getting data that
11 thevaue 11 | could calculateinthe plot. Not that we
12 So the question isif thevalueis 12 don't havethe data, the raw data. It'sjust
13 between the RL and the MDL, what valuedoyou |13 I'm not going to use that raw data until it's
14 use? Andif youreat the R- -- if you're at 14 cured and the flags are cleared. |I'm not going
15 thelevel 2level, what -- what EPA and Arcadis | 15 to do those calculations twice. I'm going to
16 hasdoneis used the reporting limit value, but 16 make surethat I'm assured the datais good
17 if you go through this QA/QC process, if it's 17 data.
18 in between the levels, you can actualy use the 18 Q. Andthenwhat is clearing flags?
19 actual value. That'sthe bottom line of what 19 A. Clearing flagsis, if you look at
20 happens. 20 any sampleresult, whether it be Arcadis or
21 Q. Okay. Andyou mentioned a couple 21 ourselves, myself or others, there will be a
22 of timesthe process of curing the data and 22 seriesof flags. Jflags, U flags, UJflags, B
23 clearing flags. What company was doing that? 23 flags, | flags, and they're basically asterisks
24 | think you mentioned -- 24 dfter the sample results that draw you to the
25 A. Weéll, you have therein that list 25 bottom of the page or to an index saying,
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Page 106 Page 108
1 here'ssome additional information regarding 1 A. Yes. The contamination found on
2 that sample. 2 thePlaintiffs propertieswas adirect and
3 Now, a U flag meansit's below the 3 proximate result of Norfolk Southern's
4 MDL. TheJflag meansit's between the RL and 4  derailment and vent and burn activities.
5 theMDL. The B flag means there's been some 5 Q. Andisitfair toread thisfinal
6 material found in the surrogate, | think, of 6 opinion as asummation of al the work you did
7 compliance. Anyway, there's awhole series of 7  for the other opinions?
8 flags. 8 A. Wédl, itincludesthose, but I'm
9 And what | wanted them to do was -- 9 drawing afina conclusion that, more likely
10 andyou can run aseries of calculations to 10 than not, the contamination is from either the
11 clear the flags, with the exception really of U 11 release or the burning and the subsequent
12 and Jflags. 12 productsthat were released. The materialswe
13 Now, some samples won't have any 13 find on site are from that, and | -- we have
14 flags, so it doesn't matter, but | wanted to 14 talked about some of it, like the whole benzene
15 know if | have asamplewith aB flag or an | 15 issue, asto why I've cometo that opinion with
16 flag, how do | handle that result. 16 regard to benzene.
17 In other words, if it'salso got a 17 But, also, if you just look at all
18 UoraJ canltreatitasaUorJ ordol 18 theplotsthat I've provided, both in the
19 haveto do something else? 19 origina and in the rebuttal reports, and you
20 Weéll, there are methodol ogies that 20 look at the spacia plotting of the data, and
21 can be used to account for those other flags 21 thenyou combine it with Paul Rosenthal's work
22 andleave you with just no flag, aU flag, or a 22 on modeling, you can see that the -- you know,
23 Jflag, or sometimes they'll give you aUJ 23 not every sample shows exceedances, and you
24 flag, which isthe same asa U flag, meaning 24 wouldn't expect that.
25 that you've got to treat it as below the 25 But when you look at where the
Page 107 Page 109
1 detection limit. 1 exceedances are, in terms of geographic
2 Because what I'm doing in the BaP 2 location, and when you look at the levels,
3 equivaent, or the TEQ equivaent, isI'm 3 higher levels being obviously closer to the
4 taking thoseindividual results and then I'm 4 source than you would expect, you conclude,
5 multiplying them by factors to then come up 5 based on the modeling, based on the sampling,
6 with cumulative numbers. And | want to make 6 andthen based on all my analysis, that it's
7 surethat the numbersthat | start with are the 7 more likely than not that the contamination
8 numbersthat | can rely on, so that'swhy | go 8 came from the derailment and its subsequent
9 through the process | go through, very rigorous 9 burn activities. That's my conclusion.
10 process. 10 Q. Andwhat do you mean there by
11 Q. And Laboratory Data, Inc. isthe 11  exceedances?
12 entity that does the curing of the data and the 12 A. Exceedances of the -- for instance,
13  curing of the flags? 13 onthedioxins, I'm using the cancer screening
14 A. Right. Not unlike -- I think 14 level and then the noncancer screening level,
15 Montrosedid Arcadis Level 2 clearing, which 15 4.8and5--51, | think.
16 isawhole different animal, becauseit'sa 16 And then on the BEP equivalent, |
17 Level 2 clearing, as opposed to Level 4. 17 doacaculation, | think it'slike 110. |
18 Q. And when you say Plaintiffs 18 forget the units exactly, but | can look it up
19 properties were contaminated, you're referring 19 foryou. | derivethat value. It'sin--
20 to both the Ceramfab and the WY G properties? 20 actudly, it'sfrom the EPA, but | derive that
21 A. Correct. 21 vaueaswell, just to show where it comes
22 Q. Okay. Let'slook at the next and 22 from.
23 last one -- the last of your overal opinions 23 Q. Wereyou instructed to make any --
24 in Section 2.2. If you could read that for the 24 excuse me -- any assumptions with respect to
25  record? 25 thisopinion?
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Page 110 Page 112
1 A. No. 1 Q. Andwe're going to talk about that,
2 Q. Morebroadly, I'm not limiting you 2 but have you -- other than your rebuttal
3 tojust this opinion that we talked about -- 3 report, have you updated your opinions based on
4 just went over, but are you opining that any of 4 any additional information you've reviewed?
5 the contamination that you contend is from the 5 A. No, not sofar.
6 Norfolk Southern derailment or vent and burn 6 THE REPORTER: I'm sorry, no, not
7 has created a human health risk at the Ceramfab 7 what?
8 property? 8 A. Notsofar. | mean, | getit. If
9 MR. CONLIN: Objection; form. 9 | do, then you'll want to talk to me again.
10 A. | have not made those calculations 10 Q. That'scorrect.
11  yet, sol don't -- | would -- they certainly -- 11 A. Butl know that's where you're
12 thisisan environmental contamination level, 12 going.
13 sothat'swhy | was describing here Phase 1, 13 Q. Asof today, you have not?
14  Phase 2, Phase 3, because if you have 14 A. No.
15 exceedances of screening levels, it pushesyou 15 Q. Okay. Let'sturnto Page 18.
16 to Phase 2 and Phase 3, which is costly. 16 A. Allright.
17 It'salso the reason | would like 17 Q. Andit'sthefirst paragraph before
18 to seethe datareleased because | think the 18 theindented paragraph, starting with, "Later."
19 academicswill start to look at synergistic 19 Doyou seethat?
20 toxicity, et cetera, and they'll have avery 20 A. Yes
21 good clean dataset, set of data, and then welll 21 Q. Andinthat paragraph, you write:
22 let the world decide whether it's an issue with 22  Later, the NTSB, consistent with my opinionsin
23 respect to individuals or not. 23  February of 2023 as a chemical engineer
24 But they certainly have a basis for 24 conclusively determined the burns were not
25 being concerned, but thisis not a personal 25 necessary and instead was based on faulty and
Page 111 Page 113
1 injury casg, per se, so | -- | haven't done 1 incomplete recommendations provided by NS.
2 that analysisto say, look, you've got X amount 2 Do you see that?
3 of exposure, cumulative exposure to the 3 A. Yes
4 equivaent, or dioxins, or whatever. You know, 4 Q. And when you're talking about the
5 1 dothoseanalysis, but | haven't done them 5 burn there, you're referring to the vent and
6 forthiscase 6 burn?
7 Q. And]| asked that question 7 A. Thedecision to detonate the tanks
8 gpecifically about Ceramfab. Same answer for 8 andthrow flaresin and burn the vinyl chloride
9 WYG property? 9 residual, yes.
10 A. It would be the same answer. 10 Q. Okay. And areyou offering an
11 Q. Okay. Let'stake alook at Page 11 opinion in this case as to whether the vent and
12 10. 12 burn was necessary and appropriate?
13 A. We're making progress. 13 A. | think, in general, | would defer
14 Q. Slowly but surely. 14  -- we have other expertsthat are doing that.
15 A. I'mthere. 15 Thereason that that's -- thisis hereis
16 Q. Okay. Thelast sentence before 16 becausel did awholelot of process safety
17 Section 4.0, you write: | reserve theright to 17  management work and risk management work.
18 update my opinions based on additional 18 In fact, the so called most
19 information reviewed or received, e.g., 19 credible eventswhere -- | call them thekill
20 depositionsfor review. 20 zones, where how far out -- I've done them for
21 Do you see that? 21 Nedtle. It's 12 milesup in Cleveland.
22 A. Ido. 22 And so | was intimately aware of
23 Q. And | know that you have written a 23  process safety management, and there was
24 rebuttal report, right? 24 concerns early on about it being a bloody
25 A. Correct. 25  condition, which is blowing liquid evaporation
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Page 114 Page 116
1 explosion, and I'mintimately familiar with 1 host of reasons. A lot of it would haveto do
2 that asachemical engineer, and almost all 2 with my background in chemical engineering and
3 those cases that I'm aware of are related to 3 doing process safety management outside of
4  propane. 4 litigation for along time.
5 Particularly, there was aclassic 5 And so -- but, again, I'm not going
6 caseinHenderson, Nevada. The fact that these 6 toserveasthe expert here. I'm not going to
7 tanks-- that these cars were heated and they 7 rely on the conclusions themselves of the
8 wereventing for three days, bloodies usually 8 underlying documents, and it's just consistent
9 happen very fast, within hours. 9 with my opinion from early on, based on my
10 But, anyway, | had some very early 10 background.
11 opinions about that, and they were stated 11 But, again, | do not intend, unless
12 publicly, and so | -- | would stand by that if 12 for some reason across, you guys are going to
13 asked, but | don't intend to be the expert in 13 ask meabout this, and | may or may not choose
14  thiscase for those opinions or have people 14 torespond toit, but I'm not retained here as
15 that have been dedicated to those causes, but | 15 the expert on whether or not the detonation was
16 certainly have the background to comment on it, 16 appropriate or not.
17  but that's not my focus in these reports. 17 Q. Let'sturnto Page 276 of Exhibit
18 Q. Youalso referred tothe NTSB 118 2
19 making a conclusive determination. 19 A. 2767
20 Do you see that? 20 Q. VYes.
21 A. Yes 21 A. I'mthere.
22 Q. Whoisthe-- what isthe NTSB? 22 Q. If welook at the second paragraph
23 A. | don't know what -- it stands for 23 under the section closing, it says: All
24 National Transportation Safety Board, so | 24 opinions provided in this report are made to a
25 mean, as part of thiswork -- | mean, with the 25 reasonable degree of scientific certainty.
Page 115 Page 117
1 settlement in April of '23, my work was shut 1 Do you see that?
2 down. 2 A. |ldo.
3 MR. CONLIN: '24. 3 Q. What does that mean in your mind?
4 A. 24, I'msorry. And | was never 4 MR. CONLIN: Objection to form.
5 disclosed and my work wasn't completed, but | 5 A. WEéll, you can read my textbook. |
6 continue to follow and accumulate literature, 6 have asection on what various levels of
7 justout of -- | mean, | read like eight to ten 7 probability and possibility, | define, whichis
8 technical papersanight, so that tellsyou I'm 8 consistent with legal standards, | believe,
9 kind of nerdy, | guess. 9 that there's zero probability that it will
10 But -- so | was certainly following 10 occur, then it's not going to happen.
11 what was being put out there, but | would -- 11 If it's probable, then the
12 again, I'm not going to be the expert in this 12 percentageis-- or if it's possible, the
13 area, but | was following the documents that 13 percentageis above zero. If it's probable,
14  they were producing and the basis for some of 14 it'sgreater than 50 percent, and | define the
15 the comments they made and it -- for awhole 15 termlikely in my textbook is greater than 75
16 host of reasons, not the least of which was 16 percent, like a super probahility, in Chapter 1
17  that the wind changed direction. 17  of my textbooks.
18 And | thought that -- if I'm an 18 So my view isthat it's more likely
19 incident commander and the wind changes 19 than not or greater than 50 percent meansit's
20 direction, if I'm evacuating everybody in this 20 not random. Too many years of statisticsin
21 direction and aso the wind comes from this 21 graduate schooal.
22 direction, I'm like, well, wait a second, | 22 Q. Sowhen you write reasonable degree
23 better put atimeout on this, and -- before | 23 of scientific certainty, that is, in your mind,
24 have adetonation. 24  more likely than not, greater than 50 percent?
25 And so | was critical for awhole 25 A. Correct.
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Page 118 Page 120
1 Q. Let'slook at Appendix A, whichis 1 interestingly enough, Data Laboratory, Inc.
2 Page 290, and it'stitled List of Exhibits. 2 The GEL samples, | think there was
3 A. I'mthere. 3 someinteraction with counsel when | wanted
4 Q. Andthereare 179 listed in the -- 4 Level 4reports, to go back to them and say,
5 Exhibit N in your opening report and you have a 5 hey, go back to your lab and get Level 4
6 few morelisted in your rebuttal, right? 6 reports, but, ultimately, that data came from
7 A. Correct. 7 GEL.
8 Q. Anddidyou review the entirety of 8 Now, whether it was sent to me
9 dl theexhibits or portions of them? 9 directly or in-- | had communications directly
10 A. I'mpretty certain | read them all. 10 with GEL, the GEL folks, but what portion of it
11 Infact, many of these early ones| wrote, 11 camefrom counsel and what portion came from
12 so-- 12 themdirectly, | couldn't tell you.
13 Q. Wecan set aside the ones you 13 The Smith data, al of that came
14 wrote. Thosel trust that you have -- 14  directly to me. Many, many hours of ensuring
15 A. But, yeah, usualy I'll read them 15 that | had al of his data, and that | had it
16 twice. | read them oncejust to see what's 16 -- hewasresponsible for getting Level 4
17 there, and then I'll read them twice just to do 17  reports and having him get that done.
18 what | call extractions, which isto pull 18 Q. Soyou'vehad -- strike that.
19 information out of them and put themin a 19 Have you had communications with
20 report. Sol awaystypically read an exhibit 20 Mr. Smith about the data or the site?
21 twice 21 A. Oh,yes.
22 Q. And did you obtain -- or how -- 22 MR. CONLIN: Objection; form.
23 dtrikethat. 23 A. Not about the site but about the
24 Did you obtain any of the documents 24 data
25 through counsel? 25 Q. Okay. Were those discussions oral,
Page 119 Page 121
1 A. Very few, but | know onel did, 1 inwriting, or both?
2 whichisthe one wejust talked about, which is 2 A. Both.
3 therecent benzene sampling report. | think 3 Q. Andwas counsel present for al of
4 it'sinthe rebuttal report as the last 4 theoral discussions?
5 exhihit, but | could be wrong. That'sthe one 5 A. No.
6 | remember getting from counsel. 6 Q. And was counsel copied on al of
7 In this particular case -- no, I'm 7  thewritten communications?
8 wrong on that date. The -- 8 A. No.
9 MR. CONLIN: Also, for the record, 9 MR. CONLIN: I think we might have
10 wedid provide the transcripts that are cited 10 been.
11 inthere. | don't know whether these are 11 THE WITNESS: On al of them?
12 depositions or trials and stuff -- 12 MR. CONLIN: Your question earlier
13 A. Thereweren't alot of things| 13 about all --
14  received from counsel, but there were 14 THE WITNESS: | don't -- yeah, you
15 transcripts, and that one report on sampling 15 were copied on some, but | don't believe al.
16 for benzene, | certainly received from counsel. 16 | had lots of conversations with Mr. Smith.
17 Q. What about the datasets? Did any 17 MR. CONLIN: Talking about during
18 of the datasets come from counsel ? 18 theretention period --
19 A. Weéll, my dataset, Dataset 2, came 19 A. No. | canassuredly tell you that
20 from me. Dataset 1 ultimately came from 20 you were not copied on al of them. | can say
21 Laboratory Data. They were providing Level 4 21 that for therecord.
22 reports, and | was responsible for the curing 22 Q. Okay. Why don't we go off the
23 and the clearing of flags, and then doing the 23 record for just a second.
24 caculations. 24 THE VIDEOGRAPHER: We're off the
25 So those ultimately came from, 25  record.
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Page 122 Page 124
1 (Recessistaken.) 1 So what happened in the
2 THE VIDEOGRAPHER: We're onthe 2 supplementa report is, by that time, we had
3 record. 3 al theLevel 4 reportsfor all of hisdata,
4 Q. Okay. Did you have any substantive 4 which was provided under Exhibit 81, aswell as
5 discussions about the case or your deposition 5 now | had probably another third or two-thirds
6 during the break? 6 of thetotal datathat he had bothin Level 4
7 A. No. 7 reports, aswell as QA/QC, and then run through
8 Q. Canyou take alook at what we've 8 thecalculations and the plotting.
9 marked as Exhibit 3, which is your rebuttal 9 So the opinions would be augmented
10 report? 10 by thefact that we had additional dataon
11 A. Sure. I'mthere. 11 dite, aswell as additional data around the
12 Q. Perfect. Excuse me. Arethere any 12 dteto-- sothat'swhy | called it sort of
13 new opinionsin your rebuttal report that were 13  sub-opinions, except for the fact that the
14 not in your opening report? 14  contamination data -- we now had actual 2026
15 MR. CONLIN: Objection; form. 15 datafor soil contamination with respect to
16 Q. Andjust to clarify, I'm not asking 16 PAHsand dioxin furans on both sites.
17 if you expanded on or explained or gave more 17 Q. And when you said you had double
18 detail to your opening report or opinions, just 18 theamount of data from Smith, wasit the same
19 whether there were wholly new ones. 19 amount of data but double the Level 4 reports,
20 MR. CONLIN: Same objection. 20 oristherea--
21 A. I'mtrying to figure out how best 21 A. Yeah
22 toanswer this. | think there are -- the 22 Q. Or areyou saying there's double
23 rebuttal report contains alot of additional 23 data?
24 sub-opinionsthat probably do fall under the 24 MR. CONLIN: Objection; form.
25 seven genera opinionsin theinitial report. 25 A. Yeah, | can understand why there
Page 123 Page 125
1 Q. Okay. 1 might be some confusion in my answer. | think
2 A. The other thing that would be new 2 thebest way to describeit is the process
3 would bethat | would have -- | should correct 3 againthat | went through was to take from all
4 that because | would have new opinions related 4  thedatasets, generaly, Level 2 reports.
5 tothe actual contamination on site because 5 Except for theinitial dataset, |
6 thisisthefirst report where | report the 6 had Level 4 reports because | did that back in
7 Plaintiffs sampling on the two Plaintiffs 7 2023,'24. So the process was to work with the
8 dites, so | would have confirmation that those 8 labsandtheindividualsand get all Level 4
9 site were contaminated. 9 reportsfor the other three datasets, including
10 And then I've also been ableto 10 my own.
11  essentialy double the amount of datathat -- 11 And the only -- by thetime |
12 from Scott Smith -- there was about a third of 12 issued the April 6th report, we probably had
13 Scott Smith'sdata. We produced it all as 13 about probably -- I'm grabbing a number --
14 Level 2reports and some Level 4, along with 14  maybe two-thirds of Smith's data was now -- we
15 theraw EDD files. 15 aways had all of his data provided, but it
16 But in thefirst April report, | 16 wasn'tal in Leve 4, the processthat |
17 would say that maybe athird of that data, 17 talked about, converting everything to Level 4
18 nearest to the sites mostly, was both converted 18 for the QA/QC aspect, because that's what LDC
19 tolevel -- we got the Level 4 reports done and 19 wantsbefore they start -- they can do it the
20 we were ableto go through the curing QA/QC 20 other way, but they said it'sreally not -- we
21 processwith LDC. 21 would havetodoit twiceif wehad Level 2 and
22 And then those, along with the 22 thenLevel 4. | said, well, we don't want to
23 other three datasets, from our total amount of 23 doit that way.
24  datawere we did the calculations on those and 24 So by April 6th, | had probably
25 theplots. 25 two-thirds-- everything was Level 4, except
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Page 126 Page 128
1 for Scott Smith'swork. About athird of it 1 canyou get the datato a point where | have no
2 wasnot. Don't quote me on the number, but it 2 flags, aU flag, or aJflag, because -- then |
3 waslike about that, and only about athird of 3 can manipulate, not in a negative way, but |
4 it had gone through the LDC curing/QA/QC 4 canthen do calculations.
5 processfor -- for instance, clearing flags. 5 | cando -- onthe Jflag, | use
6 So only about athird of his data 6 thevalue; noflag, | usethe value; and on the
7 andall therest of the datawereinvolved in 7 Uflag, | just use 50 percent of the value or
8 calculations and plotsin the April report. 8  zero percent of the value.
9 By the time the rebuttal report 9 And | did the calculations both
10 camealong, instead of two-thirds of his data 10 waysbecause | wasinterested in knowing if |
11 being only Level 4 reports, to my knowledge, 11 don't use the conventional 50 percent values,
12 all of it was now Level 4 reports. 12 how doesit impact the results.
13 And moreover, we got another third 13 | started doing that back in 2024,
14  of it, so about two-thirds of it now got 14 and it turns out there are some examples where
15 through the LDC process, so we could do the 15 it doesaffectit, but | could give you sheet
16 caculations and the plotting now with 16 after sheet in here where there's basically no
17 two-thirds of hisdata, not athird. 17 difference, because it turns out that the
18 And we're continuing to cure -- now 18 contribution from the constituents, the
19 we're--thelast little bit isto cure the 19 chemicasthat are U flagged end up being small
20 last third with LDC, and we're continuing to do 20 contributorsto the overall TEQ, very small.
21 that. 21 Not aways, but in general.
22 It doesn't change the base data at 22 Q. And then -- so where you compared
23 all. Itjust changes my ability to ensure that 23 thosetwo EDD files and you see flags have been
24 | have done afull QA/QC curing process before 24 removed, how do you tell how the flags -- like
25 | docaculations. So | hope that explains it 25 onwhat basisthe flags were removed?
Page 127 Page 129
1 alittlebit. 1 A. They'll have -- they have a comment
2 Q. Yeah. Soback -- onthe LDC 2 section that will say what they did for that
3 process, that's the flag -- on the flag removal 3 datapoint or for that individua constituent.
4  portion -- 4 Say, for example, for agiven
5 A. Sure 5 sample, sothey'll have comments and then they
6 Q. --isthereaway inthedatato 6 writeaPDF QA/QC file. That'salso provided.
7 seewhere the flags had been removed? 7 So the output from L- -- LDCI -- |
8 A. Sure 8 don't want to say core -- but | think it's
9 Q. Andisthere away to see why they 9 Laboratory Data, Inc., Corporation, isthat |
10 had been removed? 10 end up receiving two files back.
11 A. Sure. | believeso. You would 11 Oneisa--I'll call ita
12 havetheraw EDD files from the labs, and then 12 finalized EDD file, or we call it an LDC EDD
13 youwould have the QA/QC, I'll call them the 13 file, as opposed to the raw EDD file from the
14 LDCEDD files, and if you compared those to 14 lab, whichisjust an Excel spreadsheet,
15 each other, you could see the differences. 15 basicaly, or spreadshests.
16 Q. Okay. Soyouwould be able to see 16 And then we also get from the lab a
17 theraw datahad aflag, the LDC files don't 17 PDFfilethat'sa QA/QC report for all the
18 haveaflag? You could compare and see that? 18 issues, if there are any, with respect to what
19 A. Ingenerd, that's not the way it 19 they got from the lab, how they resolved them
20 was. Ingeneral, you had -- for data that had 20 or didn't resolve them, aswell as other
21 flags, you would have four or five flags and 21 explanations of the things they found and
22 now with the LDC data, it only has one or two. 22  either corrected or worked with the lab or
23 Generally, the flags that got 23 whatever.
24 cleared, as| said earlier, were the B and the 24 So those QA/QC reports are -- s,
25 | flags, butif it had -- what | was after was 25 again, we get -- now, sometimes they aggregate
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Page 130 Page 132
1 data, so you may have a QA/QC report that 1 A. AndtheresaNOAA hypersplit
2 accounts for several samples. 2 mode, | guesstowards the end. Anyway, when
3 Q. Okay. Arethereany opinions that 3 you say Exhibit Petty 4, | just want to know
4 you considered but did not include in either 4 what it iswe're referencing.
5 your opening or rebuttal report? 5 Q. Takealook at Page -- it's Page 8.
6 MR. CONLIN: Objection; form. 6 A. Okay.
7 A. Considered but did not include? | 7 Q. It'snot numbered, but Page 7 is.
8 would have to think about that. And the reason 8 A. Okay. I'mthere.
9 | say that isbecause | had two eras. | had an 9 Q. Okay. It'sthe declaration of
10 erawherel wasundisclosed and | had a 10 Stephen Petty index of exhibits?
11  different scope of work, and then I've got this 11 A. Okay.
12 era | can't think of any. The scope of work 12 Q. Exhibits 1 through 7?
13 pretty much dictated where | would form 13 A. Okay.
14 opinions. 14 Q. And are those the exhibits that
15 | mean, | think the only areathat 15 you'rereferencing that are attached to the
16 | talked about alittle bit was the whole issue 16 back?
17  of whether the burn was necessary or not, but 17 A. They are.
18 I'mnot -- the problem with that is I've been 18 Q. | think the only thing that's not
19 open about that, but I'm not here to be that 19 thereisthe declaration of Scott Smith, which
20 expert, even though | do have opinions about 20 we pulled out separately.
21 it, unlessyou ask me on cross, and for some 21 A. Yeah, and the -- the NOAA
22 reason | answer, | don't expect in direct to be 22 hypersplit model isthere, | guess. Okay. Go
23 asked opinions about whether the burn was 23 ahead and start asking questions.
24  necessary or hot. There are other experts who 24 Q. Isthisadeclaration that you
25 would opine on that. 25 preparedin --
Page 131 Page 133
1 Q. Okay. Let'smark Tab 4. 1 A. Thefirst seven pages certainly are
2 - 2 thedeclaration.
3 (Thereupon, Deposition Petty Exhibit 3 Q. And arethe exhibits attached to it
4 4, Declaration, was marked for 4  exhibitsthat you compiled as part of your
5 purposes of identification.) 5 declaration?
6 0 ----- 6 A. | believe that thefirst four were
7 Q. Sowe've marked as Exhibit 3 [sic] 7 onesthat | compiled in the last -- obviously,
8 adeclaration of Stephen Petty. Take a second, 8 1 didn't do Scott Smith's declaration, and |
9 takealook, and my first questionisjust do 9 don't recal providing either Exhibit 5 or 6 as
10 you recognize this document? Sorry, Exhibit 4. 10 part of this declaration.
11 Sorry. 11 Q. Okay.
12 A. It lookslike theres multiple 12 A. It may have been provided -- |
13 things hereright? It lookslike there's -- 13  think Government Accountability did it. |
14 there's some exhibits attached to it, like my 14  would haveto cross-check and seeiif |
15 bio. | just want to make sure I'm accurate as 15 referencethosein my declarations. That's
16 towhat thisrepresents. 16 what I'mlooking for. | only seeit
17 Q. Yeah, please. 17 referencing through Exhibit 4 in my actua
18 A. Itlooksto melike there's many 18 written declaration.
19 documents attached to this. Like Exhibit 4is 19 Q. That'sal | seeaswell, and my
20 --it'snot page numbered, but it's some wind 20 question was going to be did you compile
21  speed stuff from me, and then the next Exhibit 21 Exhibits5, 6 and 7, or were those added by
22 5isadocument from Luster. | just want to 22 someone else?
23 make sure I'm representing what it isyou're 23 A. Those would have been added by
24 asking me about. 24 somebody else.
25 Q. So-- 25 Q. Okay.
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Page 134 Page 136
1 A. | mean, | have, for example, 1 Q. Andwhat was your -- strike that.
2 Exhibit 5. It's my report as an exhibit, but | 2 In Paragraph 9, you reference
3 think my declaration shows pretty clearly that 3 toxicologist Dr. Arch Chip Carson. Do you see
4 | wasreferencing the first four exhibits. 4  that?
5 Q. | agree. Andthenif weturnto 5 A. |do.
6 Page7, you've got asignature line for Stephen 6 Q. Andyou say hewas hired by
7 Petty. Do you confirm that that's your 7 Plaintiffs attorneys. Which Plaintiffs?
8 signature? 8 A. Theclass. | mean, | don't know
9 A. Correct. 9 who he had a contract with, but he was
10 Q. And you signed this on September 10 representing the class, the Plaintiffs' class,
11 21, 202472 11  ismy understanding. | just saw his video that
12 A. Correct. 12 wasonline, like on YouTube.
13 Q. What isthe purpose of this 13 Q. Andin hisvideo, he said something
14  declaration? 14 tothe effect of that class members can expect
15 MR. CONLIN: Objection to form. 15 no long-term health impact due to the
16 A. Wadll, therewere-- | think the 16 derailment?
17 purpose -- | defineit here on Page 2, so I'll 17 MR. CONLIN: Objection; form.
18 refer tothat. | think -- | think the 18 A. Correct. Well, that was someit --
19 Paragraphs7,8or 9-- | mean, | can't write 19 that was some of what he said.
20 it any better than that. 20 Q. Sure. I'mnot saying that's
21 Q. Okay. And were you retained by any 21 everything he said.
22 law firm or party to prepare this declaration? 22 A. | just wanted to clarify that
23 A. Therewas no money that exchanged 23 before-- yeah. In my opinion, he -- my view
24 if that'swhat you're asking. | wasn't paid. 24  wasbecause | was still aconsulting expert on
25 | was-- | signed awitness protection order, 25 theearlier work, that my work was just coming
Page 135 Page 137
1 I think, with Government Accountability, where 1 toaclose literally, and -- but it wasn't
2 they would defend me or something if litigation 2 disclosed because the settlement occurred, and
3 cameup, but, no, there was never any -- | 3 my concern -- it was the first time I've ever
4 mean, | volunteered to write thisand do it on 4  redly -- on the Plaintiffs side I've gone
5 myown. 5 against my own side, if you will.
6 Q. Soyou'renot aretained expert by 6 | said -- when Carson -- I've
7 the Government Accountability office? 7 actualy talked to him, and | said did you see
8 A. | don'tthink so. Theonly 8 my data, and he said, I've seen dl the data,
9 agreement that | have with themisa 9 andI'mlike, okay.
10 representation agreement, | guess that's the 10 And | just -- it's been my opinion
11 better way of putting it. 11 for sometimethat thereis significant -- not
12 Q. Butif you're sued for the work 12 everywhere, but there is significant
13 that you're doing, they'll agree to defend you? 13  contamination of the site.
14 Isthat what you're referring to? 14 And alot of the work, as |'ve said
15 A. | guessany litigation that would 15 before, that was done by Norfolk and the EPA is
16  occur asaresult of my working with them, they 16 not reflecting true wind directions that
17 would defend me and | guess -- I'm not sure 17 occurred during the -- especially the
18 about all of that, but, yeah, that was -- that 18 detonation of the vinyl chloride tanks, and
19 wastheonly agreement. 19 that thereis acomplete bastardization of
20 | never -- | mean, I'm-- I'm 20 background and foreground sampling results.
21 called upon from them all the timeto add to 21 And | had always wanted to get that
22 that, but | mean, it's -- they'll be publishing 22 information out, but | was on aknife edge
23 something and they'll ask my comments or 23  because | was under confidentiality with the
24 something, but -- amost as areviewer, more 24 Plaintiffs, so | couldn't say anything and |
25 than anything else. 25 didn't. | didn't say anything about what |
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Page 138 Page 140
1 knew with respect to my own work. 1 exposure assessment for this case?
2 Q. And Dr. Carson had seen -- or told 2 A. No, because | wasn't -- thiswasn't
3 youthat he had seen all the data? 3 atoxic -- thiswasn't a personal injury case.
4 MR. CONLIN: Objection to form. 4 Now, the people certainly have the
5 A. Heclaimed -- | believe he said 5 right to be concerned, in my opinion, about
6 that. I'mjust -- but more importantly, what 6 that potential, but | have not done -- nor is
7 hewas saying publicly concerned me, because 7  thiscase about personal injury, asfar as|l
8 I'mtheguyintoxictort. Thisisn't atoxic 8 know.
9 tort case, in my opinion, other than people 9 Could I doit? Of course, but |
10 havearight to be worried about the 10 have not been asked to do that.
11 contamination. 11 Q. Andwouldyou say itisstill too
12 I'm the one that does the exposure 12 early to declare no long-term health impacts?
13  assessments. |'ve done hundreds of them, and | 13 MR. CONLIN: Object to the form.
14  knew it hadn't been doneyet. We had just 14 A. | believe-- 1 haveyettoseea
15 finished, at least with one dataset, figuring 15 cumulative exposure assessment. There are lots
16 out the extent of, and levels of, and locations 16 of antidotal comments about people having
17  of contaminations and contaminants. And the 17 health effects, but I come from the litigation
18 next step isto do acumulative exposure 18 world whereif | were going to form agenera
19 assessment, and that hadn't been done. 19 causation opinion, | would want to do an
20 And so my view was to make a 20 exposure assessment before | formed an opinion
21 statement about future harms to people was 21 onthat. That'sjust theway | work.
22 premature. It was premature. It could be that 22 Q. Andif welook at Page 3, Paragraph
23 it'strue there were no harms, or it could be 23 12,youwrite: Asfar asthe commentson
24 that there were, but the truth of the matter is 24 personal injury by Dr. Carson are concerned,
25 nobody knew yet. That was my opinion. 25 hisassurances are in my opinion premature and
Page 139 Page 141
1 Q. Anddid Dr. Carson explain to you 1 unsupported by any cited cumulative exposure
2 why he disagreed? 2 analysis.
3 A. No. | never heard why -- | never 3 Isthat the point that you just
4 heard why he disagreed. | was actually sitting 4 made--
5 inonacall with another toxicologist. | 5 A. | guess| preempted -- my answer
6 forgot whoit was, so | wasjust kind of 6 preemptsthe next question. | think the answer
7 listening. 7 isyes.
8 Q. And towards the bottom of Page 2, 8 Q. Andcanyoujust briefly explain
9 you have aheading: Too early to declare no 9 what acumulative exposure assessment is?
10 long-term health impact. 10 A. First of dl, you have to determine
11 Do you see that? 11 thechemical of concern, or chemicals, and then
12 A. Whereareyou at? I'm sorry. 12 what you'relooking at is people can be exposed
13 Q. It'saheading on Page 2, towards 13 three ways, either by ingestion, eating or
14  the bottom. 14 drinking; inhalation, breathing it; or dermal,
15 A. Page 2, towards the bottom, above 15 through the skin.
16  Scott Smith? Oh, yeah. Yeah. | seethe 16 There's afourth pathway,
17 title, correct. 17 injection, but that doesn't really apply to
18 That's always been my opinion, is 18 environmental casestypically or even toxic
19 that | -- I've never seen a-- I've seen people 19 tort.
20 compare valuesto screening levels and things 20 And so what one doesis-- and my
21 likethat, but I've never seen acumulative 21 expertise, | guess national expertise, ison
22 exposure assessment by any party. I'm not 22 dermal, and | wrote a paper with Mark Nicusin
23 sayingit doesn't exist, but I've never seen 23 2011. It'skind of the pre-eminent paper on
24 it, and that'swhat | do for aliving. 24 benzene dermal exposure.
25 Q. Didyou perform acumulative 25 The -- but what you would do is,
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Page 142 Page 144
1 giventhe chemical of concern, then you use 1 substances?
2 levelsof exposure, either through esting, or 2 And when you asked me the question
3 breathing dust, or ingestion, with the 3 isthis-- theinformation there, | think it
4 contaminant of concern, you look at breathing 4 s, but | think there's also going to take some
5 that. Youlook at getting it on your skin, and 5 timefor peopleto assimilate the data and look
6 thenyou integrate that -- | guess that's the 6 attheissues, particularly like synergistic
7 best word -- you integrate that with time to 7 toxicity, and then do the analysis. That'sthe
8 develop cumulative exposure of that individual 8 onepart | think ismissing, and that's why |
9 overtime 9 would like to see the data out there.
10 And then an epidemiologist will 10 There's nothing proprietary about
11 look at that number and say, yeah, that's 11  our data, other than it's paid for by
12 causd, or, no, it'snot. That's how it plays 12 Plaintiffs attorneys, but | would like to see
13 out in my experience, where a bunch of people 13 theinformation released and let the world beat
14  debate about it. 14 it up, good or bad, and |et's see what people
15 Q. Do you think there's enough data 15 say about it.
16 out therethat one could perform a cumulative 16 I think the other factor to be
17 exposure assessment based on existing data? 17 added iswhen you look at the total surface
18 MR. CONLIN: Objection to form. 18 soil, sediments, data with time, groundwater,
19 A. WEéll, the simple answer ismoreis 19 surface water, we probably have almost as much
20 aways better, but it's my opinion that based 20 dataasanyone else, because there's very few
21 onwhat | now know about the four datasets and 21 --you can go to Luster's report, there's very
22 how well they've been cured and then analyzed, 22 little actual dioxin testing by Norfolk
23 calculated, plotted, | believe -- that's why 23 Southern and Arcadis.
24 |'ve been very much encouraging everyone to 24 There'slots of total sampling,
25 release our datato the world, release my 25 likeair sampling, 20/40,000 sampling points,
Page 143 Page 145
1 reports, release the data behind them, and let 1 but there'slessthan athousand, | think, of
2 peoplepick at it, good or bad. 2 surface soils and surface waters.
3 Because | think what's going to 3 So we have asignificant dataset in
4 happenisyou're going to have some university 4 context with what's been taken by the other
5 types, based on my experience. It's not just 5 dide. I'm perfectly fine with having that
6 the cumulative exposure, but there's an issue 6 dataset up there and our dataset up there and
7 of synergistic toxicity, and that's a 7 let peoplego at it.
8 complicated topic. It kind of goes likethis. 8 Q. InParagraph 23, on Page 4, you say
9 If the toxicity of two substances 9 that EPA -- what the EPA appears to have done
10 can be multiplicative rather than additive, and 10 iscombine or commingle two categories of data
11 theclassic example givenin toxicology is 11 into asingle category, which misleads the
12 cigarette smoking and asbestos. 12 reader by obfuscating known additional
13 And | don't know the exact factors, 13 information.
14 but let's assume that one has a factor of four 14 A. Correct.
15 increased risk and the other one has a factor 15 Q. Canyou unpack that and explain
16 of five. | don't know what the real numbers 16 what you're saying there?
17 areoff thetop of my head. 17 A. Itiscomplicated. What -- what
18 One might say, well, the cumulative 18 the EPA reported -- remember | talked earlier
19 factor would befour, plusfive or nine. And 19 about that there's two detection limit values
20 itturnsout that for cigarette smoking and 20  now, the reporting limit and the MDL,
21 ashbestos, the synergistic toxicology is four 21 typicaly, and that's always -- if you get the
22 timesfive or 20, not nine, in that example. 22 raw datareports from Arcadis, you aways see
23 And so the question on the table 23 thosetwo valuesfor agiven anayteand a
24 s, isthere synergistic toxicity associated 24  given sample.
25 with dioxins and PAHs and any of the other 25 And EPA only reported the reporting
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Page 146 Page 148
1 limit, and I'm like, well, that's really 1 theRL,orit'sabovethe RL. But just
2 strange. Where'sthe MDL? And it turned out 2 reporting it as either above or below the RL
3 wehad parallel datafrom TetraTech, | think. 3 was, infact, compressing the information. |
4  Same samples, same results, except for there 4 thought that was midleading.
5 wasMDLslisted. 5 Q. Didyou ask anyone at the EPA why
6 | felt that was very misleading 6 it wasreported that way?
7  because the reporting limit is always -- as 7 A. No; | wouldn't even have known who
8 much as an order of magnitude higher sometimes | 8 toask.
9 thanthe MDL, and it gives the impression that 9 Q. Did you see anything online
10 thedataareall below adetection limit, but 10 explaining why EPA chose to report the data
11 theRL issort of, in my view, kind of a super 11 that way?
12 detection limit, but it's -- it's almost 12 A. | don't know the answer to that.
13 guaranteed it'sthere at that level, whereas 13 Q. Haveyou ever been retained by the
14 the MDL, we can't seeit. 14 lawyersfrom Cory Watson firm prior to this
15 And | come from 40 years of 15 case?
16 anaytical chemistry, and | either -- the 16 A. | think the answer isno, but they
17 instrumentation seesit or doesn't seeit, and 17  were part of the Plaintiffs class for the C8.
18 that'swhat the MDL is. 18 | didn't work for Cory Watson directly. |
19 So when the EPA didn't report the 19 worked for Levin Pap of Pensacola, but they
20 MDL, it gavetheimpression that all the 20 were-- so | wasreporting directly to them,
21 results were below the detection limit, and as 21 and alittle bit to Douglas, out in New Y ork
22 | said before, those values below the RL and 22 City.
23 the MDL are the interesting values because are 23 Q. You say the Plaintiffs classfor
24 they actually the values that are reporting or 24 CA. What isthat?
25 --if youjust assumed -- 25 A. Cs8.
Page 147 Page 149
1 If you took the EPA data by itself 1 Q. C8?
2 andsaid, well, that's a detection limit, then 2 MR. CONLIN: For the record, he's
3 your natura inclination is to either say, 3 referencing the C8 NDL, the Southern District
4 weéll, it could be zero, or it could be anything 4  of Ohio, in which we were -- on the NDL for the
5 upto that value and then convention isto use 5 Plantiffs.
6 half the value, right, like class and others. 6 A. CB8isan acronym that standsreally
7  All therisk assessment documents back in the 7 for PFOA, which isthe -- one of the PFASs, and
8 day aways used points -- half the detection 8 it wasreleased for years by DuPont -- works
9 limit value counts. So | just felt why did you 9 and partnersfor West Virginia, and
10 report the datalike it comes straight out of 10 contaminated the Ohio River Valley.
11  thelab? 11 And | wasretained -- ultimately, |
12 In other words, let it come out of 12 wasinfour trias, 12 dozen of those stand in
13 thelab, and we knew that there was something 13 federa court in Columbus here, but Cory Watson
14 funny about it because we had the samesamples | 14  was one of the lead Plaintiffs firms, but |
15 from Tetra Tech, somehow or ancther, so we 15 didn't work -- | didn't work directly for them,
16 could see how it was reported originally, and 16 if that makes any sense.
17 then we could see how it was reported by the 17 My interface and my billings went
18 EPA. 18 to Levin Pap, even though, obvioudly, they were
19 And | just thought why are you 19 sharing the costs with the entire Plaintiffs
20 sqguishing the data between the -- in other 20 class.
21 words, they're saying it's below the RL or it's 21 So when you ask that question, |
22 abovetheRL. Waell, that's not how the data 22 cansay | guess, technically, | might have
23 getsreported. 23 worked for them, but | didn't know -- | didn't
24 The data gets reported -- it's 24  redly know it at the time.
25 either below the MDL, it's between the MDL and | 25 Q. Fair enough. Do you know who Mindy
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Page 150 Page 152
1 Bishis? 1 communications you had with any lawyer.
2 A. | know the name. 2 A. Okay. Well, | guess|'m not going
3 Q. WhoisMindy Bish? 3 toanswer the question.
4 A. She's somebody that Scott Smith 4 MR. RHEINHEIMER: Well, asayesor
5 interfaceswith. That'sall | know. 5 no, can he answer --
6 Q. Haveyou ever spoken with Ms. Bish? 6 MR. CONLIN: | mean, he aready --
7 A. | have. 7 he probably aready answered more than he needs
8 Q. When wasthat? 8 to. We can discuss this off the record. I'm
9 A. ldon'tknow. A couple, three 9 not going to step on somebody else -- any
10 weeks maybe. Three or four weeks ago. 10 attorney work product issues here. Right. |
11 Q. Andwhat did you speak about 11 think he's been very open with you so far.
12 with Ms. Bish? 12 He'snot retained, right, and --
13 A. Shewantedtoretainmeand| -- 13 THE WITNESS: So | haven't been
14 MR. CONLIN: I'm going to instruct 14  disclosed.
15 you not to answer any communications you had 15 MR. CONLIN: So to the extent that
16  with other counsel. 16 any other communications he had with counsel, |
17 THE WITNESS: Oh, okay. 17 think that's out of bounds, any lawyer.
18 Q. Butyoutestified earlier that you 18 MR. RHEINHEIMER: Whether for the
19 were not retained by Ms. Bish'sfirm as part of 19 purposes of retention or not?
20 theintervener's motion; isthat right? 20 MR. CONLIN: I'll stick with my
21 MR. CONLIN: Objection; form. 21 objection. It'sadlippery slope.
22 Q. With respect to the declaration 22 MR. RHEINHEIMER: Suchislife.
23 that you submitted -- 23 MR. CONLIN: Itis. Suchislife.
24 A. Yesh 24 We can certainly call up abunch of lawyers and
25 Q. -- asExhibit 4, you said that you 25 have them enter an appearance for the purpose
Page 151 Page 153
1 werenot retained. Did you subsequently become | 1 of objecting if they want to. | just don't
2 retained? 2 think -- | think it'sared herring.
3 A. No. That work wasall pro bono for 3 MR. RHEINHEIMER: | mean, | was
4  Government Accountability. 4 limiting my question to the predicate of
5 Q. Okay. And have you become retained 5 whether there was an issue, which | don't think
6 by Ms. Bish'sfirm for any reason as an expert? 6 we've established.
7 Justayesor ano? 7 MR. CONLIN: Yeah, but | mean, |
8 A. Canl answer that question? 8 think -- | let him answer that he wasn't
9 MR. CONLIN: If you haven't, you 9 retained, and you asked him questions about his
10 cansay no. If you have -- 10 declaration for the GA -- | think that covers
11 A. | have not been retained by her 11 all that.
12 firm. 12 MR. RHEINHEIMER: We'l see.
13 Q. Okay. Soyou said you spoke 13 MR. CONLIN: And it's certainly
14 with Ms. Bish three or four weeks ago? 14 discussed out of the scope of hiswork in this
15 A. Yes 15 caseinany capacity.
16 Q. About what? 16 MR. RHEINHEIMER: That, | would
17 MR. CONLIN: Objection. 1'm going 17 disagree with, but that doesn't become relevant
18 toinstruct the witness not to answer 18 wunless| can ask the questions.
19 privileged communications he had with counsel, | 19 Q. Okay. If weturn back to your
20 evenif it wasin apre-retention consulting 20 declaration, which is Exhibit 4, did you
21 roleor apotential retentionrole. 21 exchange drafts of anonfinal declaration with
22 Q. Didyou speak with Ms. Bish about a 22 anyone?
23 potentia retention? 23 A. I'msurethat | did with Government
24 MR. CONLIN: Again, I'm going to 24 Accountability. That would be it.
25 instruct the witness not to discuss any 25 Q. Andwho is Government
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Page 154 Page 156

1 Accountability, just in general, your 1 I'vedonein thelast monthis| was asked pro

2 understanding? 2 bono to prepare testimony before the Ohio House

3 A. They're-- | don't know if | know 3 and Senate on data centers, and | did so.

4  fully what their roleis. They tend to 4 Q. And did that testimony relate to

5 represent whistleblowers. They're centered out 5 theopinionsthat you've given in this case?

6 of Washington D.C., but they have offices all 6 A. No.

7 over the country. | never considered myself a 7 Q. Andif we go back to Page 5 of your

8 whistleblower, actually. | just considered 8 report, Exhibit 2.

9 mysef acommenter. 9 A. We're going backwards, Counselor.
10 | wasn't whistleblowing anything. 10 MR. CONLIN: I'm sorry, what page
11 | wasn't disclosing anything that | held 11 didyou say?

12 privately with Plaintiffs attorneys, so | was 12 MR. RHEINHEIMER: Five.
13 just commenting on publicly available 13 A. | amthere.
14 information, aswell as| had a chance to look 14 Q. Okay. Andthatis Section 1.0, and
15 at Scott Smith's data, so | was commenting on 15 it listsout your qualifications, right? Page
16 it 16 5and6.
17 So | -- you know, they tend to 17 A. It'sasummary of them, yes.
18 represent whistleblowers and protect them and 18 Q. Okay. Good clarification. A
19 then get their information out into the public, 19 summary of your qualifications. And you
20 ismy understanding. | wasjust thereto 20 intended that to be -- to include al of the
21 comment on the things that | wrote on those 21 key parts of your training and background as
22 three paragraphs that we were going to comment | 22 applied to your work on this case, right?
23 on. Innoway was| going to breach my 23 MR. CONLIN: Objection to form.
24 confidentiality with Plaintiffs attorneys. 24 A. No, | don't know that that's the
25 Q. And by that, you mean you didn't 25 case. | mean, I've worked on the space

Page 155 Page 157

1 discussyour datain this declaration? 1 shuttle. I've worked on nerve agents. I've

2 A. My dataor any datathat | was 2 designed combustion facilities for nerve agents

3 reviewing as part of work product of my 3 that wereimplemented and used. I've got nine

4 undisclosed work. | obviously knew alot, but 4 patentson HVAC heat pumps.

5 that, | had to be careful to comment on. 5 Whether or not that background is

6 Q. All right. Let'sturn back to your 6 relevant or not -- like, for instance, you

7  opening report weve marked as Tab 2 -- as 7 asked earlier about CERCLA and all that, and |

8 Exhibit 2. Excuseme. 8 wastrying to think back of al of the Battelle

9 A. I'mthere. 9 stuff that | did, beginning with National
10 Q. Andif youlook at Page 360. 10 PrioritiesListin'79, and there's got to be
11 A. | amthere. 11  somewhere, because | was -- | was one of the
12 Q. Andthisisyour CV and caseligt, 12 chiefs-- | wasthe senior research scientist
13  correct? 13 onthe-- on the nuclear waste repository site
14 A. Correct. 14 in Hereford, Texas.

15 Q. Andwetaked earlier about how it 15 So I've been involved in alot of

16 wasup to date as to deposition and trial 16 -- | did design work on nerve agents. | havea
17 testimony, so my question now will be limited 17 nerve agent handbook to this day. | worked on
18 totheCV itself and whether there are any 18 the space shuttle, solid rocket boosters for --
19 updates, relevant updates to your CV since you 19 that'swhen | first learned how to do --

20 submitted thisin April. 20 process safety management and failure of

21 A. I'veawaysbeen chalengedin 21 effectsanalysis after Challenger.

22 writingaCV. I've aways thought they were 22 And, you know, it sounds like

23 obnoxiousin just being super long, and I've 23 you'reabig shot, | guess, in these projects,

24 beeninvolved in 10,000 projects, soit's like 24 but you're one of hundreds of engineers and
25 -- but | would say the only significant thing 25 scientiststhat work on these projects, so you
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Page 158 Page 160
1 don't always know the totality of the project 1 say,oh,yeah, | am. Absolutely, | an. And 40
2 andwho all isinvolved, but I've worked on 2 percent of the CIH exam is toxicology.
3 dozens, if not hundreds, of projects like that 3 S0 -- and that's what was alittle
4  over 50 years. 4 hit odd to me when one of Norfolk Southern's
5 And there's no way to summarize all 5 expertssaid, well, he has no expertise in
6 that, and | would think it would be obnoxious 6 toxicology and epidemiology, and | was like did
7 todo. Sowhat | just tried to do here was to 7 you read Page 6 of my report? Come on already.
8 (giveavery topical overview of my background 8 Q. Do you hold adegree in toxicology?
9 with respect to forensics, with respect to the 9 A. No, of course not. | would have
10 fact that I'm aprofessional engineer in six 10 listeditif I did.
11  dstates. 11 Q. Doyou hold adegreein
12 I'm a health and safety expert, as 12 epidemiology?
13 aClH, I'man OSHA expert, asaCSP. | havemy | 13 A. No; that doesn't mean I'm not an
14  asbestos certificate in Ohio, so I'm allowed to 14 expert in both.
15 samplefor asbestos. 15 Q. Areyou board certified asa
16 And then I've been -- I've been 16 toxicologist by the American Board of
17 involved in expert witness cases that cover the 17 Toxicology?
18 waterfront on terms of chemicals and biologics, 18 A. No. That doesn't mean I'm not an
19 aswell astheclassic dlips, trips, fals, 19 expert intoxicology.
20 HVAC, building envelope, amputations. 20 Q. Areyouamember of the Society of
21 I've done a case where a guy was 21 Toxicology?
22  ditting at the bottom of atower and they were 22 A. | amnot.
23 building, and a piece of angleiron ID fell 23 Q. Haveyou published any origina
24 down and chopped his arm off, so little stuff 24 research in toxicology in a peer-reviewed
25 likethat. 25 journa?
Page 159 Page 161
1 But | wasjust trying to give a 1 A. | believe so.
2 flavor for that, and then there's generally a 2 Q. Andwhich -- what is that?
3 misunderstanding about who aCIH is, so | 3 A. Itwaswork that | did on-- well,
4 wanted to show the definitions of it. 4 it'sinmy publications, but | published a
5 And then on Page 6, | always put in 5 paper with Nicus and others on -- | want to say
6 that thereason that | went after it -- because 6 itwasvinyl chloride asa-- let me check for
7 1 wasan engineer by training and | didn't come 7 theexact paper. Let me get thisright, the
8 from the health and safety field originally, 8 timeframe -- bear with me.
9 S0, getting into the health and safety field 9 | published a paper with Nicus and
10 wasabit of achallenge because it covered 10 two others on the toxicity and the epidemiology
11 rubricsor dimensionsthat | wasn't necessarily 11 of -- and the exposure of workersto --
12 spent my first 20 years doing. 12 especialy hairdressers and barbersto vinyl
13 And | list those 18 areas, which 13 chloride asapropellant in hairsprays,
14  include toxicology and epidemiology, et cetera, 14  primarily in the -- that occurred primarily in
15 analytical chemistry. Asby training, 15 the'70s, so we --
16 experience, and examination, I'm certainly an 16 There'savery unique disease
17  expert, because I've been cleared by 17 associated with that exposure called
18 examination. And, of course, to take the 18 Angiosarcoma of the liver, and most people
19 exams, | had to have so many years of 19 redly weren't familiar with where that would
20 experience documented and training in order to 20 come from.
21 takethose exams. 21 And then | had alot of the meeting
22 So | aways put them in there 22 minutes from the industry, and so they were the
23 because, especialy the rubrics on CIH, because 23 onesthat said, hey, we've got to be watching
24 I'll have people say, well, you're not an 24 the hairdressers and the barbers because
25 expertin epidemiology or toxicology, and I'll 25 they're the ones getting hammered with the
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Page 162 Page 164
1 vinyl chloride as arefrigerant. 1 A. CIH.
2 And, of course, they increased the 2 Q. Anything else?
3 pricethat people used fluorocarbons -- so that 3 A. ldon'tbelieveso. This statement
4  was-- that paper cited alot there. 4 covered alot of topics, because it said |
5 My textbook has two sections that 5 wasn't -- disease causation. Well, | don't
6 include toxicology, indoor environmental 6 think they read my resumethat | wasin a
7 quality, and then the section on mold and 7 Daubert hearing in West Virginia -- federal
8 Dbacteriainclude Legionella. 8 courtin West Virginia, being a general
9 And then | wrote a paper not long 9 causation expert, and the motion to say that |
10 ago-- well, | guessit would be now -- on 10 wasn't was denied in Federal Court; so I've
11 visible dust and asbestos and what it suggests 11 testified as a causation expert many times.
12 regarding asbestos exposures. Those are some 12 Q. Butyou'renot -- your role hereis
13 examples. 13 not as acausation expert, right?
14 Q. Okay. And what about original 14 MR. CONLIN: Objection; form,
15 research in epidemiology that's been published 15 misstates previous testimony.
16 and peer-reviewed in the epidemiology journal, 16 A. Wédl, I -- not with respect to
17  other than those two you just mentioned also -- 17 persona injury, but with respect to
18 A. Wél, thework on -- that was -- 18 environmental contamination, | certainly am a
19 thework on vinyl chloride as apropellant is 19 causation expert. That'swhy I've got to be
20 certainly epidemiologicaly in the context, 20 careful with how you ask that question.
21 becauseit waslooking at exposures and 21 Q. Andwhat certification do you hold
22 disease. So that would certainly be 22 inepidemiology?
23  epidemiological, to have that aspect of it as 23 A. TheCIH. Part of theexamis
24 well. 24 epidemiological questions, and it also is based
25 Q. Haveyou ever taken the diplomat of 25 on so much experience in that area and
Page 163 Page 165
1 the American Board of Toxicology examination? 1 education. | took coursework in that area.
2 A. | havenot. 2 Q. Coursework where?
3 Q. Do you know what the eligibility 3 A. Ohio State University.
4 requirements are? 4 Q. Undergraduate or graduate or both?
5 A. |don't. I'venever studied for 5 A. | don't know. Itwas part of -- it
6 it. | know what the ligibility requirements 6 wasaquarter course. | taught mostly to
7 for the CIH, and | know what they arein PEs, 7 regulators. | was one of the few personal
8 and | know what they are on CSP and asbestos. 8 people prior to the private industry people to
9 Q. Inyour rebuttal report at Page 29 9 gotoit. It wastaught inthe late 1990s on
10 to30-- 10 getting people ready for risk assessment being
11 A. | amthere. 11 used in the environmental world.
12 Q. --you have aresponse to the last 12 So part of that was a whole section
13 row on Page 29 and the first row on Page 30. 13  on epidemiology, as well astoxicology. |
14  It'syour response to Dr. Findley's statement. 14  think it wasjointly taught by the University
15 Doyou seethat? 15 of Cincinnati aswell.
16 A. Yes 16 Q. Okay. Now, you've mentioned a
17 Q. Andyou say -- and you say thisin 17 couple of times, | think, that one of the
18 your report, too. You're atrained and 18 issuesthat you have with the Arcadis work was
19 certified expert in both toxicology and 19 theuse of plastic bagsin some of their
20 epidemiology, right? 20 sampling; isthat right?
21 A. According to the Board of 21 MR. CONLIN: Objection to form.
22 Industrial Hygiene and American Board of 22 A. I'm not sure about the some. It
23 Industria Hygiene. 23 lookslike that was the protocol for the soil
24 Q. Butwhat certifications do you hold 24 sampling.
25 intoxicology? 25 Q. Okay. For al of the soil sampling
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Page 166 Page 168
1 atthesite? 1 of the plastic material and plastocyanin is
2 A. Wadl, | mean, that's -- you can 2 impacting the results.
3 read my report about there's conflicting 3 Because dioxins, you're trying to
4 language -- we can go to the specific language, 4  measure down at parts per trillion, and if you
5 but there's conflicting language. It says put 5 have anything that's much higher than that,
6 themin plastic in one sentence, and in the 6 you'll overwhelm the instrumentation, so you
7 same paragraph, it says: Usethe supply 7 can't get the detection limits you would like.
8 containers, in the other paragraph. 8 So -- that's probably more than you wanted to
9 So there's -- there's conflicting 9 know.
10 language within the protocols, and | point that 10 Q. Didyouseeany -- inthefile, any
11 out. 11 field change requests or requests for approval
12 Q. Andisthat a-- isthe use of 12 of the use of plastic bags or sampling that EPA
13 plastic bags aproblem for all constituents 13  reviewed?
14  being sampled for, or are there certain 14 MR. CONLIN: Objection to form.
15 constituents for which the use of a plastic bag 15 A. | don't recall seeing any, that EPA
16 isparticularly problematic? 16 granted that, and like | said, the other
17 MR. CONLIN: Objection to form. 17 problem with the plastic bags, aside from that,
18 A. Wadl, | mean, | cite literature, 18 wasthe chain of custody issue, which we've
19 and the EPA aso puts literature out that say 19 talked about.
20 that certainly plastic bags are not acceptable 20 But more importantly, | thought the
21 asastorage medium for dioxins, for example. 21 reason to sample from zero to six inches was to
22 So my view in general is that based 22 do-- kind of like asbestos where you do
23 on my experience, glassis aways used for 23 layers, and | thought the idea was, well, we'll
24  SVOCsand dioxins. 24 do zero to oneinch, one to two inch, two to
25 Plastic bags are used in UST work 25 three, et cetera, and see on afew samples --
Page 167 Page 169
1 for VOCs, and thereasonis-- if you want me 1 seeif thismaterial -- how far down it's
2 toexplain, the reason is that when you do -- 2 penetrated.
3 whenyou drill awell for either soil boring or 3 But that's not what was done. What
4  for -- ultimately, for awater well, 4 wasdoneisthey just took composites, so they
5 groundwater well, that usually you take -- you 5 sampled zero to six inches, threw it in the
6 split samples every two feet, you get the 6 Dbag, stirit up, and put it in.
7 boring log out. You logit -- what the geology 7 Weéll, | cite some literature and
8 s, and then you take a sample of that and you 8 others cite some literature saying that, most
9 putitinaplastic bag every two feet, and you 9 likely, thisisin thefirst couple of
10 put-- and sedl it. 10 centimeters, first inch or so, since 2.54
11 And you put al of those bagsin 11  centimetersisan inch, and you wouldn't
12 front of your -- on your windshield or 12 expect, because of the insolubility, for it to
13 somewhere, especialy in the Northern climate 13 move much.
14 becauseit'scold. And then at the very end of 14 So you have the real effect of
15 theprocess, you takeaPID. You open the bags 15 diluting your values from the service. All of
16 and you take PID readings, and the valuesin 16 thematerialsiszeroto oneinch, and you
17 general, the values of the two highest. Say if 17 sample zero to six inches, you've got a
18 you had 20 feet and you had ten samples, the 18 glitching factor of six. That'sabig deal.
19 valueswith the two highest PID readings, you 19 So | wouldn't have had a problem,
20 submit for BTEX analysis. 20 asl say in my report, of sampling some samples
21 That's done in UST work for 21 zeroto six, just to see what the degree of
22 volatile organic compounds, but it's not done 22 penetration of the soil was on spot checking,
23 for semi-volatiles or dioxins, mainly because 23 but even there, they didn't do that, and they
24 of -- therea concern you haveis 24 just took abig graph composite.
25 contamination, either absorption or desorption 25 So there are multiple issues with
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Page 170 Page 172

1 theplastic bagsin my opinion. I'vetriedto 1 haveany indication in the chain of custody of

2 summarize them asbest as| can. 2 thatinterval. So it comesout of the ground,

3 Q. Okay. You alsoidentified an issue 3 goesinto the plastic bag. That's one chain of

4 that you saw with respect to chain of custody 4  custody.

5 forms? 5 And then it goes out of the plastic

6 A. Multipleissues. 6 bagintoajar. That'sthe second chain of

7 Q. Oneof theissuesiswhere you 7 custody event.

8 identified an example of a chain of custody 8 Therea problem with that is that

9 form that wasn't signed? 9 thelablooksat that chain of custody when it
10 A. No. Therewas-- | believel cited 10 comesinand they will report back to you --
11 one where the sampler was not listed. 11 pardon my French -- if you screwed up, and so
12 Q. Where the sampler was not listed? 12 it'saway to get feedback in the process.

13 A. Right. 13 But if they never see the plastic

14 Q. What isthe import of that in your 14  bag in the chain of custody, they have no

15 mind? 15 ability to tell the sampler, hey, don't do

16 MR. CONLIN: Objection to form. 16 that. Soit'snot just that you don't have a

17 A. Theimport isthat the idea between 17 complete chain of custody, but you've killed

18 achain of custody is that you have full 18 the feedback mechanism with the lab.

19 knowledge and access to the people that handled | 19 And then the third case iswhere

20 the samplethe entire time it was handled. 20 thesampler islisted, but they're not the

21 So in a soil sample you have 21 first person on the chain of custody below the

22 somebody who extracts it from the ground and 22 dignature date, sign -- where it's signed,

23 putsitinacontainer. That'sthefirst 23 dated and time.

24 person that should be on thelist. 24 So, again, you don't know -- you

25 Then you have somebody that might 25 know who the sampler is thistime, but you
Page 171 Page 173

1 --likeinmy case, it was straightforward. 1 don't know when they took the sample and when

2 Then| handed it off to FedEX, so | had them 2 they released it, and where it was in between.

3 dignoff onit. 3 And soin amost al cases, you

4 When the lab getsit from FedEx, 4 haveincomplete chain of custodies. To me,

5 they sign off because they got it. So that the 5 that'sfatal.

6 sample-- theentire-- and it's signed, dated 6 Q. Sowhentheresabreak inthe

7 andtime signed -- stamped, so you know -- the 7 chain of custody or an incomplete chain of

8 ideal caseisyou know ideally where that 8 custody, the data can't be used?

9 samplewasfrom the time it was taken out of 9 MR. CONLIN: Objection to form.
10 theground if it'sasoil sample, to thetime 10 A. | mean, some other people are going
11 it showsup at thelab. 11 to makethat decision, other than me. | think
12 The problem when you don't know who 12 asaprofessional, having sampled for over 40
13 thesampleris, ismultifold. First of al, 13  vyears, that an incomplete chain of custody, if
14  you don't know for certain where that sample 14 theroleswere reversed, you would have serious
15 wasfrom the time, and for how long it was 15 concerns about the validity of my data, and
16 somewhere, and what was done with it from the 16 legitimately so, because you don't know for
17 timeit came out of the ground, to the time the 17 surewho had it when, and where, and what
18 first person signs off onit. 18 happened to it in between and --

19 And, more importantly, if they're 19 Now, whether it gets thrown out or
20 not listed, you have no ability to go back and 20 not, | think isalegal question, not a

21 ask them questions about what they did, and 21 technical question.

22 whereit was, and how it was handled. 22 Q. Asatechnical matter for -- in

23 Now, there were two other issues 23 your view, should you use data that's been
24 with regardsto the chain of custody. I've 24 collected with the chain of custody that is
25 aready talked about the plastic bag. We don't 25 broken or incomplete?
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Page 174 Page 176
1 A. My opinion would be you should not. 1 Q. Andif welook at the picture on
2 Q. Okay. If you look at Page 42. 2 Page4b, it looks likeit's the southwest
3 A. We'reon Exhibit 3 again? 3 corner of the property next to astreet. Is
4 Q. Yes 4  that --
5 A. Thank you. 42. Okay. I'm there. 5 A. | would say it's south central,
6 Q. Thisisadiscussion of the 6 actualy.
7 additional testing that Scott Smith did at the 7 Q. Okay.
8 WYG and Ceramfab properties, right? 8 A. ButI'm not trying to quibble with
9 A. Correct. 9 you.
10 Q. And heanayzed for PAHs and 10 Q. No, you'reright. You'reright on
11 dioxinsand furans? 11 that one.
12 A. Correct. 12 Okay. Andthenonthe WYG
13 Q. And then you have tables and 13 property, which isthe one to the left in the
14 figuresrelating to that testing, right? 14 picture, right?
15 A. And GPS coordinates, yes. 15 A. Yes
16 Q. And so that was -- that was one 16 Q. Thesample was taken southerly?
17 sample on each of the properties? 17 A. Southwest quadrant.
18 A. Technically, two samples because 18 Q. Yeah, adjacent to the street again?
19 you're sampling -- one set of samplesisfor 19 MR. CONLIN: Objection to form.
20 dioxinsand oneisfor PAHSs. 20 A. | don't know if it was adjacent to
21 Q. Werethose samples taken from the 21 thestreet, but it was taken on the property.
22 sameplace? 22 | mean, | wouldn't know how to describe
23 A. Yes 23  adjacent to the street. | don't think there
24 Q. And | think we can see that 24  wasany intent to take it where it would be
25 location maybe on the picture on Page 45. Is 25 associated with impacts from the street itself.
Page 175 Page 177
1 that agood picture of the location? 1 | mean, we were cognizant of that
2 A. Correct. That's-- | hopeit's 2 issue. We had -- obviously, we had the
3 right. That'swhat the GPS coordinates say. 3 experience of the reports from the delineation
4 Now, that's just for the TEQ -- 4 report where they talk about taking samples on
5 there'sasimilar plot on the next page for 5 the street or away from the street.
6 TEQsfor dioxins. 6 Q. Andwhat are -- you say you're
7 Q. Samelocation for both, but just 7 cognizant -- well, strike that.
8 representing the results for dioxins versus 8 You said you didn't intend to take
9 PAHs, right? 9 it whereit would be associated with impact
10 A. They're probably taken just 10 from the street itself. What do you mean by
11  adjacent to each other, yeah. 11 impact from the street itself?
12 Q. Do you know how Mr. Smith selected 12 A. If you have an asphalt street and
13 thelocation on the site to take these samples? 13 you -- if you sample asphalt, there's PAHs in
14 A. Not specifically. All | know ishe 14  asphalt, so you don't want to sample where you
15 wasinstructed to take them on site within the 15 haveasphalt residual. | know that, having
16 constraints of the property boundaries. 16 doneitinthe past. You can get really good,
17 Q. And wasthe Ceramfab sample taken 17 highresultsif you do that.
18 outside of Ceramfab? Sorry, outside of the 18 Q. And then are there PAH or dioxins
19  building footprint? 19 released in automobile exhaust?
20 A. You mean like wasn't taken under 20 MR. CONLIN: Objection to form.
21 thedab or something? 21 A. lguessithasa-- PAH -- | guess
22 Q. Wasit taken outside versusinside 22 it haskind of ayesand ano answer. | think
23 or under the dab? 23 technically, yes, but typically, those
24 A. Yesh. It wastaken outside -- 24 concentrations are -- | don't know about
25 outdoors. 25 dioxins. Didyou say dioxinsand PAHs or just
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Page 178 Page 180
1 dioxins? 1 S0 -- and, more importantly,
2 Q. Or, either one. 2 associated with incomplete combustion of
3 A. Oh,or. | haveto be careful how | 3 hydrocarbons. And what do | mean by that?
4 answer that. 4 In anideal combustion process, you
5 MR. CONLIN: Same objection. 5 takefuel, carbon hydrogen source, you mix it
6 A. There's certainly some PAHS, 6 with oxygen, and you produce water and C02, and
7 because PAH is associated with combustion. 7 sothe carbon is converted to carbon dioxide.
8 There's certainly PAHs associated with exhaust 8 What happensin the real world is,
9 products. I'm not aware of dioxins coming from 9 to some degree, some of that carbonis
10 vehicle exhaust. Theoretically, but I'm not 10 incompletely combusted. Y ou get some CO,
11 familiar with that, mainly, because remember -- 11 carbon monoxide, and if some of the
12 andthereason | say that is -- thisisthe 12 hydrocarbons are sooted, you can produce
13 chemical engineer coming out of me. 13 multi-ringed PAH output.
14 The hydrocarbons that are burned in 14 But it'sreally associated
15 anengineare gasoline or diesel, and they're 15 primarily with poor, incomplete combustion of
16 not chlorinated hydrocarbons, so you wouldn't 16 non-chlorinated hydrocarbons.
17  expect that you would have a chlorinated 17 Q. Andwhat are some of the common
18 byproduct like a dioxin exhausted. 18 sources of dioxinsand furansin the
19 And, in fact, Gullett's work cited 19 environment?
20 inthe Gulf of Mexico illustrates that, cited 20 MR. CONLIN: Objection; form.
21 by your experts, or expert. 21 A. The--wdll, theclassic oneisthe
22 And so on the dioxins, | would say 22 -- when Monsanto made Agent Orange for the
23 no, probably not. The PAH side, potentially, 23 Vietnam war. They knew dioxin wasin it, but
24 but the levelswould be relatively low, unless 24 they -- sinceit was just going to be displaced
25 you had readlly, really bad performing engines, 25 over thejungle, they didn't really purify it
Page 179 Page 181
1 but the performance of engines anymoreis-- | 1 tothedegreethey could have, so it ended up
2 mean, there's so much work being done on -- and 2 with arelatively high dioxin count, whichis
3 | worked onit for years, on lowering engine 3 oneof the deadliest compounds on the earth.
4 emissions. 4 But as part of that process they
5 So it's atheoretical thing that, 5 had-- and | don't know how it came about, but
6 yeah, there's going to be the potential for 6 there waswaste oilsthat -- out of the
7 something to be released, but | don't think 7  process, that were awaste stream. They didn't
8 it'sgoing to wag the dog, as we say. 8 know what to do with it, so they gaveitto a
9 Q. What are some common sources of 9 community in southwest Missouri to add to --
10 PAHSsin the environment? 10 they gaveit to a contractor who used it to mix
11 MR. CONLIN: Objection; form. 11 with -- or to spread on dirt roads to keep the
12 A. Weéll, PAHs are, by definition, 12 dust out, and as a result, super contaminated
13 ringed hydrocarbons, if that makes any sense, 13 thoseareas. TimesBeach, Missouri isthe
14 multi-ringed hydrocarbons that are attached. 14 classic case. Soone of the sourcesisfrom
15 So-- | don't mean to be demeaning or anything 15 the production of Agent Orange, historically.
16 likethat, but the simplest ring compound is 16 The other mgjor production, the
17 benzene, right, C636. 17 classicis combustion of PVC, polyvinyl
18 And then if you take two benzene 18 chloride. And what polyvinyl chlorideis, isa
19 ringsand combine them, you have -- multi-ring 19 hydrocarbon where some of the hydrogens are
20 or two-ring PAH. 20 replaced by chlorine.
21 So any thing of multi-rings, 21 And so in order to have adioxin,
22 benzenerings-- they don't dways have to be 22 you haveto have chlorine in the molecule to be
23 benzenerings, but those are, by definition, 23 combusted, so -- and then vinyl chlorideis
24  PAHSs, and they arein general associated with 24 another example, as|'ve shown in my report,
25 combustion of hydrocarbons. 25 and the chemistry of it whereit'sa
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Page 182 Page 184
1 hydrocarbon with a chlorine substitution for 1 guess| would have been called aresearcher or
2 thehydrogens. 2 ascientist -- | didn't have avery big title
3 So whenever you burn a chlorinated 3 inthosedays. | wasanewbiewhen | was 22 or
4 hydrocarbon, you have the potential to create 4 23
5 somedioxin, and that was the point | made 5 But my very first big project was
6 about the Gullett papers being cited. 6 combustion of crude oil and water, and we did
7 The one that was cited on just 7 that for two and a half years.
8 using hydrocarbons, where they got personally 8 So | understand the combustion
9 nodioxins, but he has another paper that | 9 chemistry, and the key isyou've got to have --
10 citewhere he'slooking in the Gulf areawhere 10 you know, if you don't have theright air fuel
11 they were burning chlorine and hydrocarbons, 11  mixture, you're going to get incomplete
12 andthey got very high dioxin levels 12 combustion, and that means you're going to form
13 relatively. And then he has two patents on how 13 thingslike dioxin, CO, soot, things like that.
14 toget rid of or strip out dioxins from 14 MR. RHEINHEIMER: We can take a
15 materials. 15 break.
16 So | wasinterested in Gullett, and 16 THE VIDEOGRAPHER: We're off the
17 he'ssupposedly EPA's dioxin expert. | wanted 17  record.
18 to know more about him, and so we did alittle 18 (Recessistaken.)
19 bit of homework on him. 19 THE VIDEOGRAPHER: WEe're onthe
20 But the bottom lineisthat if you 20 record.
21 haveachlorinated hydrocarbon and it's burned 21 Q. Okay. Now, let's go to Page 25 of
22 andit'sburned in an inefficient, incomplete 22 Exhibit 2, which is your opening report.
23 way -- and always, you know, | was-- | was 23 A. I'mthere
24 Googled by somebody who didn't even know who || 24 Q. And there are acouple of figures,
25 waswhen | was sampling, and they stuck amic 25 Figure5-5and 5-6.
Page 183 Page 185
1 inmy phone and -- they didn't know who | was. 1 A. Yes
2 They thought | was president of EES, but | had 2 Q. Andthey refer to NS Q& As?
3 soldit to somebody else, so he got like 300 3 A. Yes
4 cadls, and | waslike thank God -- 4 Q. Where did these come from?
5 And they asked me about what do you 5 A. | believe they came from Norfolk
6 think of the controlled burn, and | said what 6 Southern. There was a school there or achurch
7 doyou mean controlled? It was uncontrolled by 7 and aschool, and they had aroomin a
8 definition, and then they -- it got -- | don't 8 basement, and they had alot of brochures and
9 know what the word is these days, but anyway, 9 handouts, so | just grabbed them from there.
10 it went out to four million people. 10 Q. And do you remember about when you
11 And then | said, of courseit's 11 grabbed these?
12 uncontrolled. Do you see all the soot? By 12 A. It would have been in February of
13  definition, soot isincomplete combustion. 13 23, late February. | didn't get there until
14 It'snot CO2 and water. 14  the 20th.
15 So anybody that -- and, of course, 15 Q. And thenif we go to the next page,
16 | had worked for some of the best combustion 16 Page 26, Figure 5-8, where did that come from?
17 expertsintheworld at Battelle at the 17 A. Samelocation. | was -- that
18 beginning of 1982, because | wrote that 18 literature came -- the PID literature came from
19 preeminent paper on combustion, crude oil, and 19 individual homeowners, and this came from
20 water, and as| said earlier, it wasthe 20 literature that was available locally to the
21 largest burns of crude ail in the world at that 21 public. You can see at the bottom of 5-A, that
22 timeon oilsfrom all over the world and -- 22 saidin February of '23. Confirms my earlier
23 crude dilsfrom al over the world. 23 answer.
24 And so | understood the combustion 24 Q. Andthesefiguresareal
25 of hydrocarbons when | was avery young -- | 25 screenshots from your phone, the portions of
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Page 186 Page 188
1 thebrochures? 1 taken. Then--1 can't even know how much |
2 A. No. | actually had the brochures 2 should say about that dataset because it was
3 and| took pictures of them, and then | cropped 3 never disclosed. | guessit doesn't matter.
4  them and then | photo enhanced them by adding 4 Theintent of that dataset
5 theboxes and things like that. 5 initially wasto tune the Plaintiffs air
6 Q. Okay. And then Figure 5-8 looks a 6 modeling. We had acertain air model, and we
7 little different. Isit the same process, or 7 weretaking data out on amatrix to try to see
8 isthat from adifferent source? 8 how well the soot reflected actual deposits of
9 A. Thebest | canrecall, it'sthe 9 dioxinsand PAHS, so that was -- that was my
10 sameprocess. It'sbeenawhile. All that was 10 job, wasto take that dataset and convert it,
11 done over three years ago. 11 getit QA'd/QC'd, get it calculated, and then
12 Q. Okay. Okay. Let'sturnto Page 12 getit to the modelers, but that all got shut
13 185 of Exhibit 2. 13 down beforeit ever got finished.
14 A. | amthere. 14 Q. But then you did eventually go back
15 Q. Anditliststhe four datasets that 15 and finish the Level 4 reports?
16 you had access to for purposes of your report, 16 A. No. Dataset 1 was aways --
17 right? Excuse me. 17 Dataset 1 was, in essence, completed by mein
18 A. Wél, no. | had accessto EPA 18  April of 2024. It just wasn't handed off to
19 datasets, and Norfolk Southern datasets, and | 19 the modelers because of the settlement, and so
20 had the Ohio Pennsylvania dataset, but as far 20 | don't know all the details, but Plaintiffs
21 asthedatathat the Plaintiff -- I'll call 21 counsel made a deal with the classto obtain
22 them the Plaintiffs datasets, | guess -- well, 22 that information and my work product so that it
23 that's not even correct because Scott's wasn't 23 could be part of thisanalysis.
24 necessarily Plaintiff. However | described 24 Q. Andisit accurate to say that al
25 them earlier, the four datasets | used for the 25 of theinformation, the document -- the
Page 187 Page 189
1 purposes of thiswork. 1 documented information about the sampling for
2 Q. Okay. 2 Dataset 1isincluded in those lengthy Level 4
3 A. | guessthey're described at the 3 reports?
4  top of that page again. 4 A. I'm not sure how to answer that
5 Q. SoDataset No. 1, | believe you 5 question. We havethe Level 4 reports. We
6 saidit wasthe datafrom other Plaintiffs 6 havethe GPS coordinates. We have them --
7 expertsfrom the class case; is that right? 7 obviously, QA/QC to the Level 4, and then we
8 A. Correct. 8 had the Laboratory Data Corp., interfaced with
9 MR. CONLIN: Objection; form. 9 Eurofins, to clear any issues, and then clear
10 A. Well, it wasfrom -- | don't know 10 flagsand then issue a QA/QC report.
11  if they were experts, but they were other 11 It took about three months, is my
12 samplersfrom other attorneys who were part of 12 recollection, January through March of '24.
13 thePaintiffs class. 13 Q. Okay. All right. The second
14 Q. And those samples were collected 14 dataset is referred to as Petty February
15 July, August, and September of 20237 15 through April 2023; isthat right?
16 A. Correct. 16 A. Correct.
17 Q. And what background materials did 17 Q. Andthat isdatathat you or your
18 you have access to, like work plans, chain of 18 staff collected?
19 custodies, that type of thing. 19 A. | persondly collected.
20 MR. CONLIN: Objection to form. 20 Q. You personaly collected. Okay.
21 A. | hadthe-- | had the chain of 21 A. | mean, | had people with me.
22 custody, because | had the Level 4 reports. | 22 Don't get mewrong. They would hand me alabel
23 think | answered this question before. | had 23 orhand meajar.
24 thelevel 4 reports from Laboratory Data, Inc., 24 Q. And that data was collected between
25 andthen | had the GPS coordinates that were 25 February and April of 2023?
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Page 190 Page 192

1 A. Ithink | said through April, 1 labstoensurethat | had five different

2 right, not to. 2 locations of Eurofins, to ensure | had the

3 Q. Through. Did | say to? 3 right methodologies for sample analysis, that |

4 A. | thought you said to. 4 had the right samples, container sizes, the

5 Q. | meant through. 5 right sample media, the right number of

6 A. I don't know. | could bewrongin 6 containers, and the right preservation, and

7 what | heard. 7  then where to send the samples.

8 | was there for two rounds of 8 So that was al done, you know, in

9 sampling. | wasthere from February 20th into 9 thefirst week or two of when | was on site.
10 March. Probably by the end of the first week 10 Andthen -- it was earlier than that. It was
11  of March, | left, and then | was back in early 11  donewithin four or five days.
12 April for the removal of the north tracks and 12 And then that was the process |
13 sampling in and around the tracks and in the 13 followed. | would take the samples. | -- as|
14  excavation zones. 14 indicated before, | added to the list from what
15 THE REPORTER: In the what? 15 would normally be standard methods, and that's
16 A. Excavation zones. | probably don't 16 wherel spent alot of time interfacing with
17 talk too well. 17 thelab. Canyou do this? Can you measure two
18 Q. Andwasthat eventually reported in 18 Ethylhexyl Acrylate measurements, and they had
19 Level 4reports? 19 togolook.
20 A. Inthewhat? 20 And | just wanted to see where that
21 Q. InthelLeve 4 reports. 21 listingis, because | go through quite a
22 A. Initidly, it was Level 2 reports, 22 process. | happened to be in Columbus that
23 soaspart of thiswork, | went back and got -- 23 Wednesday before doing my coin club meeting,
24 | think with one exception, | have all Level 4 24  and they said, do you want to go to East
25 reports. There was half of aVOC report that 25 Palestine? | said, not redly; it's February.

Page 191 Page 193

1 didn't getto Leve 4, but it wasn't realy 1 Butby Sunday, | wasthere.

2 used for the calculations or the -- because it 2 The -- | wanted to show -- yeah, so

3 wasn't SVOCsor dioxins. 3 if yougoto Page 21, if you'll bear with me.

4 So all thedioxin SVOC datais -- 4 Q. Thisisyour opening report?

5 wasoriginaly Level 2, and then was -- as part 5 A. Yes, please. The soil samplesand

6 of thiswork, Eurofins was requested to convert 6 media, like, for instance, for VOC, see Table

7 ortogenerate Level 4 reportsfor Dataset 2 by 7 5.1, thevery entry -- the first row, for VOCs,

8 mysalf. 8 | regquested the standard analysis, but then |

9 Q. And the documentary evidence that 9 aso asked for four -- five different analytes,
10 goes along with the reports, the chain of 10 Acrolein, Butyl Acrylates, Ethylhexyl Acrylate,
11 custody work plans, all that would be included 11  Isobutylene, Phosgene, because those aren't in
12 inthe Level 4 report; isthat right? 12 the standard VOC protocol.
13 A. | don't know if that's true, but 13 And they advised me at the time --
14 certainly -- | mean, it's a compound question, 14 that'swhy the feedback isimportant -- to use
15 but chain of custodies dways are. | mean, 15 these Terracore kits, rather than just straight
16 that's-- when | start doing an analysis of 16 jars, and the reason they told meisthat your
17 other people'swork, | want to see a chain of 17  sampling wouldn't necessarily withstand
18 custody. That's probably clear by this point. 18 litigation in Pennsylvania.
19 | described kind of my process for 19 So | said fine, I'll use Terracore.
20 what | sasmpled and why early in the report. It 20 And that'swhy Terracore was picked, because if
21 wasan effort to determine the chemicals of 21 therewas any litigation in Pennsylvania, they
22 concern, including dioxins, which | was 22 would have -- supposedly, they would only honor
23 criticized for early on, and then interfacing 23 samplestaken with Terracore.
24 withthelab -- in fact, when | interfaced with 24 So then on the next page, you'll
25 Eurofins, | wasinterfacing with five different 25 seefor -- oh, and then I've actually cut you
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Page 194 Page 196

1 short. Therewere actually six analytes. | 1 And so -- and then | was neared by

2 added vinyl chlorideto the VOCs. 2 Arcadis people, aswell as Norfolk Southern's

3 And then with SVOCs, | used 3 attorneys. And so it waskind of prescribed by

4 four-ounceglassjars, and | also added 4 how far along they had done excavations and

5 Ethylene Glycol Monobutyl Ether to the standard 5 wherethe stockpiles were, and | was just

6 SVOC analysis. 6 trying to get as broad a summary of the

7 And then | decided to do gly- -- 7 different locations, stockpiles, areas around

8 and I'm then indicating the method -- the EPA 8 theburn that hadn't been excavated.

9 method number to the far right column. 9 And then towards the very end, they
10 And then -- and thisis all for 10 started doing removal of the north tracks, and
11 soils. Andthen | used four-ounce jars again 11 sol was-- likeI've talked about before, |
12 for glycols. These are soil samples of 12 sampled the water sitting on top of the clay
13 glycals, and then four-ounce jars for dioxin 13 layer, and then | sampled the residual soil
14 furans. 14 sitting on the clay layer, for example.

15 And then below that, you'll seethe 15 So that wasreally aresult of a

16 methodology, and the analytes, and the media, 16 limited amount of time| could be on the

17 and the methods for water sampling, and this 17 location because they had an active railroad.

18 wasall aresult of interfacing with Eurofins. 18 And then taking alook around to

19 And then it turned out | was 19 seewhat were the different -- based on

20 fortunate in that amajor Eurofins media 20 experience, what were different areas that |

21 storage center islocated about five miles from 21 thought would be indicative of what level or

22 here, Busch Boulevard. So | loaded my car up 22 contamination might be, and then trying to do

23 with 23 coolers of media and headed off to East 23 that efficiently and effectively because | had

24  Palestine. 24 limited time, like a matter of hours.

25 S0 -- but on the water side, it'sa 25 Q. Andyou said you cameto the site
Page 195 Page 197

1 littledifferent. You need three 40 mili-vials 1 twiceto takethe samples. Did you do the

2 with HCL preservatives for VOCs, and then | 2 samplingin al directions on the first visit

3 added six, like | did before for the soils. 3 and the sampling on the railroad areasin the

4 For SVOCS, | have to use two 4 second visit, or was it some of both each time?

5 amperage Rs, and | added Ethylene Glycol 5 MR. CONLIN: Objection; form.

6 Monaobutyl Ether as an analyte. 6 A. Yeah, | know what you're asking.

7 For the glycols, they wanted three 7 Thefirsttimewasjust al around. The second

8 40 mili-vias, no preservatives; and then for 8 time, | think | spent oneday. I'vegotitin

9 dioxin furans, they want two-liter amber jars 9 thereportsthat are attached as exhibits.

10 completely filled, so two, two-liter jars. 10 The second time | think there was

11 The lab was prescribing to me -- 11 oneor two days where | continued to sample

12 what | told them what | wanted to analyze for, 12 around, and then there was -- | want to say

13 they were prescribing to me the mediato be 13 there weretwo days | was alowed on the

14 used, the method to be used, and how many 14 derailment site, Norfolk Southern property. |

15 samplesto collect. 15 could be off on that, but it's something like

16 Q. And how did you determine where to 16 that.

17 takeyour examplesfor this Dataset 2? 17 Q. Okay. And then we go to Dataset

18 MR. CONLIN: Objection to form. 18 No. 3, which you called the GEL 2023 sampling
19 A. It wasacombination of wanting to 19 data. GEL isalab;isthat right?

20 sampleinall directions, and then the second 20 A. Yeah, | believethat'strue,

21 part of the sampling was somewhat prescribedto | 21 right. They -- thiswas, again, Plaintiff

22 mebecauseit was on therailroad site. | was 22 sampling that was sent to GEL lab, rather than
23 one of the few non- -- it was as aresult of an 23 Arcadis-- or rather to Eurofins; pardon me.

24 agreement with Plaintiffs' counsel when | can 24 And they were samples primarily around the two
25 get on site and how much time | would have. 25 Plaintiffs sites, as| recall, or near or
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Page 198 Page 200
1 closeto them. 1 location aswell. And then the othersare on
2 And my role was taking the Level 2 2 Pleasant, Main Street, Market Street, right
3 dataand working with GEL to get Level 4 3 around those sites.
4 reports generated, and then, of course, moving 4 Q. Andthedatawasaready inLevel 4
5 them on to the QA/QC lab. 5 reports when you started working on the matter
6 Q. You say around the two Plaintiffs 6 in 2026, or part of your job was updating it to
7 dites. What sites are those? 7 Level 4?
8 A. WYGand Ceramfab. | think if you 8 A. My jobwasto updateit to Level 4,
9 look at the plots of that data, because | 9 todo thewhole processthat | did on al the
10 plotted the data by individual dataset, right, 10 data, except for Dataset 1, which was already
11 soyou canlook and see, but they were at or 11 Level 4, and had been cured and QA/QCd, just
12 near those sites. 12 not ever disclosed.
13 Q. Andyou didn't do the sampling for 13 Q. Okay. AndwasitinLevel 2
14 thisdata, right? 14  reports prior to your work on it?
15 A. Correct. 15 A. Yes. | worked directly and
16 Q. Whodid, if you know? 16 indirectly with the lab to get that done.
17 A. It'son the chain of custody, so | 17 Q. And then there's Dataset 4, which
18 don't recall off the top of my head, but it's 18 s Scott Smith, 2023 through 2025, sampling
19 onthechain of custody sample. 19 data, right?
20 Q. Do you recal whenin 2023 the 20 A. Correct. The page you're on again,
21 sampleswere taken? 21 justsol canget back toit?
22 A. | might be ableto look it up. 22 MR. CONLIN: 185.
23 Bear with mefor asecond. I'm pretty sure 23 A. 185?
24  that | indicated that. Bear with me. 24 MR. RHEINHEIMER: Thank you.
25 What | was looking at was on Page 25 A. I'mback there. Thank you.
Page 199 Page 201
1 245, but | don't see the dates, but they're on 1 Q. Okay. And then in addition to the
2 thechain of custody. | know that for afact, 2 dataidentified here, Mr. Smith also took two
3 because | remember looking at them. 3 additional samples after your opening -- or I'm
4 Q. Okay. 4 sorry, four additional samples after your
5 A. But some of the data, | did put the 5 opening report, before your rebuttal, right?
6 dateson. Some of them, | didn't. | would 6 A. | don' think that's correct.
7  refer you back to the chain of custodiesin the 7 Q. Okay.
8 original. 8 A. Asl indicated here on Page 185, we
9 If you look on Exhibit 81, Dataset 9 had al of Scott's data as of April 6, 2026.
10 3, any of the samplesfor the chain of custody 10 What we didn't haveiswe didn't haveit all on
11 will give -- the sample results themsel ves will 11 Level 4 format, nor necessarily QA/QC.
12 givethe data sample -- 12 So as | indicated on Page 185, what
13 Q. And do you know how the sampler 13 wedid have for purposes of my calculations --
14  chose the specific locations for the samples? 14 in other words, it went through my process,
15 A. Sort of yesand no. Theyes part 15 which wasthe QA/Q- -- Level 4 reporting and
16 of itisthat the goa wasto take samplesin 16 the QA/QCI/flag removal, et cetera.
17 and near thetwo Plaintiffs properties, 17 That whole process, I'll call ita
18 because | believe they knew they were opt outs. 18 QA/QC process for Scott's data was completed at
19 Specifically why they picked that coordinate, | 19 35locations. He had somewhere between 110 and
20 wouldn't know. 20 120, was my recollection. We had all the data
21 | mean, you can see on Page 245, 21 pointsin Level 2 reportsor somein Level 4,
22 you can seethat this -- this sample addresses 22 35 of them, on April 6th.
23 her like the first seven samples were at the 23 We were still working through my
24  Ceramfab property address. 24  processto go from Level 2 to datathat | felt
25 And then there's one at the WY G 25 | could use or potentially use.
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Page 202 Page 204

1 And so what transpired -- again, | 1 MR. CONLIN: They were taken

2 don't mean to be repetitive -- with the 2 roughly around the same time you guys took

3 rebuttal report is-- we can go check, but by 3 yours.

4 that point, we had taken additional two samples 4 THE WITNESS:. Because | think that

5 eachfor dioxins, and four PAHs, one each on 5 wasin March.

6 theWYG and Ceramfab site, for soils. 6 MR. CONLIN: Yeah, March -- March,

7 We had that analyzed. We had it 7 early April, yeah -- or end of February, March

8 Level 4 reported, and we had it QA/QC'd, and 8 --

9 then | had the calculation completed and the 9 THE WITNESS: Counselor, | should
10 dataplotted as part of the rebuttal report, 10 correct therecord. | mean, the samples were
11 and welooked at that already. 11 taken, but | didn't have them through my
12 The other thing that happened was 12 processfor that point.

13 that another third -- al the data that | 13 MR. CONLIN: | think you produced

14 Dbelieve -- all the data by March -- no, May 14  your ten samples sometime in mid-May.

15 29th -- these dates are wrong. 15 MR. RHEINHEIMER: Okay.

16 May 29th, for Scott Smith, the 16 Q. Andit'syour understanding that

17 Dataset 4, we had Level 4 reports, but what we 17 you have al of Scott Smith's data that he

18 didn't haveis-- it takes sometimeto take 18 collected from East Palestine? Very large.

19 those Level 4 reports and go through the 19 A. Yes, | had furnace filters and

20 process at third-party QA/QC. 20 stuff | didn't even use, but yes, that's my

21 So we had about another third of 21 understanding, and I've confirmed that with him

22 thedata-- so we had athird initially, in 22 aslateaslast week. | saiddo | have all

23 termsof al fully run through my process, 23 your data? Yes.

24 fully calculated, fully -- and then some 24 Q. Okay. And do you know how

25 plotting in the April 6th report. 25  Mr. Smith chose the locations for his samples?
Page 203 Page 205

1 By the May 29th report, | have 1 A. Yesandno. | know some of the

2 two-thirds of that fully QA/QC, al of it with 2 reasons why he selected what he did. He had --

3 Levd 4, but not al fully QA/QC, and then we 3 somelocations were selected because he got

4 were ableto usethat for plots, and also 4 reguests from the community where the

5 incorporate that into tuning, if you will, 5 properties -- the people wanted their

6 Paul's models, because the data that | was 6 properties sampled because they hadn't been

7 generating was going to be used to tune his 7 sampled by Plaintiffs, or Defendants, or the

8 models, if that makes sense. 8 EPA, and they just wanted to know.

9 And so we till have about athird 9 He also sampled multiple
10 of Scott's datathat is being run through the 10 properties. A lot of them were near -- he
11 QA/QC processwith LDC, but interms of having | 11  sampled multiple properties, multiple times,
12 thedataavailable, it's been there forever. 12 which | think was unique. | didn't do that. |
13 It just hasn't gone through my process. 13 don't know anybody who did that.

14 Q. Andthat'swhat | really meant, 14 So sampled -- over the years,

15 that all the Scott Smith data was available as 15 sampled the same location to seeiif it's

16 of thewriting of your initial report, except 16 changed with time, and that's why | wanted to
17 for those four samples he took at Ceramfab and 17 seehisdata, to seewhat it said.

18 WYG after your report? 18 And then he also sampled alot

19 A. Thatiscorrect. 19 around -- in and around Sulphur Creek,

20 MR. CONLIN: Chris, just so the 20 sediments, aswell asthe two banks. | don't
21 recordisclear, | think those four samples 21 know anyone else who sampled the two banks, so
22 weretaken before the April 6 report, but they 22 | wascuriousto see what that said.

23 hadn't got -- the results hadn't -- 23 So alot of his sampling was

24 THE WITNESS: Oh, that's a good 24 primarily for residents that were close to the
25 point. 25 incident, but hadn't had their property
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Page 206 Page 208
1 sampled. That's my understanding. 1 documents -- documentation related to Mr.
2 And then, secondly, alot of 2 Smith'ssampling contained in the Level 4
3 sampling with time at those residences and also 3 reports, right?
4 sampling the creek, but not just the sediments 4 A. Sure
5 inthewater, but the banks. 5 Q. Isthere any other documentation
6 And then, of course, the last was a 6 that you're aware of relating to Mr. Smith's
7 request from usto sample the Ceramfaband WYG | 7 sampling that's not in the Level 4 reports?
8 soilsfor dioxinsand furans. That specific 8 MR. CONLIN: Objection; form.
9 request came from us. 9 A. Wéll, there would be based on the
10 Q. Anddo you have any -- onething 10 questions I've asked him.
11 I'veseen, and it'sreferenced in your 11 Q. What do you mean by that?
12 declaration, isthat Mr. Smith has a number of 12 A. Sol said did you ever use tap
13 patentsrelating to environmental sampling. 13  water? Hesaid no, | always used distilled
14 Do you know if any of those patents 14 water, or he used at some point -- somebody
15 apply to the work that he did in East 15 from EPA recommended he use isopropyl alcohol
16 Palestine? 16 andthen distilled water.
17 MR. CONLIN: Objection to form. 17 | asked him if he had complete
18 A. Wédl, | think -- | don't know if 18 chain of custodies. He said absolutely. | can
19 theright word is -- the predicate to your 19 guarantee you that the samples never left my
20 questionisincorrect, but maybel can -- if 20 hands until they got to the FedEx or the Postal
21 you'l bear with me, I'll correct the question 21  Service.
22 and you can agree or disagree to let me answer 22 What else did | ask him? | asked
23 that question. He doesn't have a number -- 23 him about the -- where he sent the samples,
24 MR. CONLIN: | usualy instruct my 24 which was Eurofins, which | eventually knew. |
25 witnesses not to give the other side questions. 25 could tell from the chain of custodies the
Page 207 Page 209
1 THE WITNESS: Oh, okay. 1 feedback he was getting from the labs, which
2 Q. Wadll, don't -- 2 anybody can see.
3 MR. CONLIN: But you can answer 3 And then he was using the same EPA
4 however you want -- 4  methods for SVOCs, VOCs and dioxins furans,
5 A. Weéll, because | know what his 5 that al of uswereusing.
6 patents-- | mean, I've reviewed some of his 6 Q. You said you could see from the
7 patent work, and | have nine patents, and | was 7 COCsthat he was getting feedback from the
8 responsible for IG for Columbia Gas so | know 8 labs. What feedback was that?
9 thisareawell. 9 A. | think there -- | would have to go
10 His patents don't -- are not with 10 back. I think there's -- of all the samples
11 respect to sampling. They are with respect to 11 that we've cured from Scott, only one was not
12 cleaning up contaminated waters for both 12 abletobeused. Anditwasn't -- it wasn't
13  contaminants -- chemical contaminants, as well 13 anything Scott did. It was actually something
14 ashbiologica contaminants. And it'sbasically 14 thelab screwed up. They held the sample
15 amedia, filtration media, that also had -- can 15 beyond the evaluation time by mistake.
16 beloaded up with thingsto help facilitate 16 So, technically, the analysis were
17  collection of contaminants. 17 post -- the samples were held too long. It
18 Could they be used up there? | 18 wasn't hisfault, but it did cause us not to be
19 guess, but I've never seen any indication that 19 ableto usethat dataset, and that was
20 he'sasked anybody or suggested that his 20 discovered by the QA/QC lab, but it also --
21 materials be used there. 21 there was acommentary in the chain of custody
22 In other words, I've never seen him 22 about that aswell.
23  beinvolved in -- at that location for purposes 23 Q. Andyou went through afew
24 of trying to sall his products. 24 different questions you had asked Mr. Smith
25 Q. And there'sinformation and 25 about COCsand thelike. Isthere any written
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Page 210 Page 212
1 documentation from Mr. Smith that you have 1 Q. Do you know if Mr. Smith collected
2 relating to his sampling plans, COCs, anything 2l of hisown samples or if he had anyone
3 likethat? 3 helping him?
4 MR. CONLIN: Objection; form. 4 MR. CONLIN: Objection to form.
5 A. Weél, if | did, nolonger. | mean, 5 A. My understanding in several
6 | haveacorporate policy of 30 days, | delete 6 conversations with him, he collected all his
7 dl emails; so | don't retain any of that 7 ownsamples. | think -- | forget how many
8 correspondence, so I'm really not ableto 8 timeshevisited East Palestine, but | know it
9 answer that question. 9 wasover 26, thelast time| talked to him.
10 Q. Okay. But nothing you can think 10 So hedid that all on hisown
11 of inyour report, in terms of work plans, or 11 valition. He doesn't have anybody to support
12 whatever, other than what's in those Level 4 12 himthat I'm aware of, with respect to
13  reportsfor Mr. Smith's data? 13 sampling, | mean.
14 MR. CONLIN: Objection; form. 14 Q. Allright. Let'sdo the next
15 A. Work plans? | mean, | went through 15 exhihit, Tab 6.
16 thewhole process that he used for selecting L I
17 dites. | went through the analytical methods 17 (Thereupon, Deposition Petty Exhibit
18 heused. | actually visited him in Boston to 18 5, Smith Declaration, was marked for
19 look at the stuff, to ensure that things looked 19 purposes of identification.)
20 reasonable. 2 -
21 The -- we made the specific request 21 Q. I'll giveyou achance to look
22 for the sampling on WY G and Ceramfab, so we 22 through what we've marked as Exhibit 5 and ask
23 dictated the sampling plan there. 23 if you recognize this document?
24 The sampling plan was unique in two 24 A. | think so. | think it's Scott
25 dimensionsin my -- asl've said before, 25 Smith's declaration for Government
Page 211 Page 213
1 tedtified to before. One, he had sampling data 1 Accountability. | mean, that was from Scott
2 from the same location over the years. To my 2 Smith, or at least Exhibit A is. MaybeI'm
3 knowledge, nobody else hasthat. And, 3 wrong here. | don't -- thefirst -- | have not
4 secondly -- with the soils and the waters. 4  ever seenthefirst -- they're not marked.
5 And then, secondly, he sampled the 5 Wéll, they are on top, Pages 2 through -- 2
6 banks, aswell asthe sediments, which | 6 through5.
7  thought was unique. 7 I'm not sure I've ever seen these
8 So he was sharing with me -- over 8 pages. | know I've seen the declaration
9 theyears, when | wasn't involved in 9 becauseit came at the same time as mine.
10 litigation, he would call me and ask me 10 Q. Okay. Sothe second declarationin
11 questionsthewhole time. He said, well, 11 there as Exhibit A, that one looks familiar,
12 yourethe GOAT. | said not really. 12 but the first one, the first few pages does
13 So | was giving him feedback from 13  not?
14 2024 to0 2026. And if he had questions about 14 A. Correct.
15 analytical or sampling or what to do, | would 15 Q. Didyou review adraft of Mr.
16 give him my free advice. 16 Smith's declaration that's been marked as
17 Q. And would those conversations be 17 Exhibit A to this document?
18 over the phone? By e-mail? Both? 18 A. | may have.
19 A. Both. 19 Q. Do you recal providing any
20 Q. And any of the emails pre-30 days 20 proposed edits or comments?
21 ago would be -- were consistent with your 21 A. Iflreviewedit, 'msurel
22 policy, they would be deleted? 22 provided comments, not to Scott, but to counsel
23 A. They would, unless| missed one, 23 for Government Accountability.
24 but, no, that's been the policy since at least 24 Q. But those have been provided by
25 2015. 25 emal?
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Page 214 Page 216
1 MR. CONLIN: To the extent that you 1 A. | would have no way of answering
2 had any communications with counsel in another 2 that without taking thetime to try to
3 matter, I'm instructing you not to respond. 3 understand what it means in the context with
4 THE WITNESS: Okay. 4  what | did.
5 MR. CONLIN: Until they have the 5 Q. Inthat paragraph, Mr. Smith refers
6 opportunity to assert whatever privilege may 6 totheimpacted zone. Do you see that?
7 exist. 7 A. Yes
8 A. Yeah; my interactions were with 8 Q. Haveyou used that phrase, or has
9 Government Accountability. 9 heused that phrase in conversation with you
10 Q. Andyou were never retained by 10 before?
11 Government Accountability in any capacity, 11 A. | don't recall oneway or the
12 right? 12 other. | don't recall it being used, but he
13 MR. CONLIN: Same objection. 13  could have. | don't know.
14 A. | don't have an answer to that. | 14 Q. Let'sgoto Paragraph 7. Atthe
15 washasically afree consultant under legal 15 bottom of Page 2, top of Page 3.
16 protection from them. Asalayperson, that's 16 A. Okay.
17 thebest way | can describeit. 17 Q. And herefersto athird of it. Do
18 MR. CONLIN: Based on that 18 you seethat?
19 representation, I'm going to instruct you not 19 A. Yes, | do.
20 toanswer any more questions about 20 Q. And it appears he's defining the
21 communications you had with counsel for GAP 21 third of that as the remediation of the most
22 until -- or if and until they have the 22 contaminated soil and other impacted areas
23 opportunity to assert a privilege for their own 23  after April 18 of 2023.
24 communications. 24 MR. CONLIN: Objection; form.
25 Q. And areyou going to follow that 25 Q. Right?
Page 215 Page 217
1 instruction? 1 A. Thewordsarewhat they are. |
2 A. lam. 2 think -- | think he's referring to the removal
3 MR. CONLIN: Again, Chris, not 3 of thefat -- the process of removing
4  trying to jam you up. I'mjust not going to 4  contaminated soils, everything from creating
5 blend into someone else's attorney work 5 stockpiles with heavy equipment, to putting the
6 product. Thelastthing | needisalawyer to 6 stockpilesin vehicles and having them
7 vyl ame. 7 transported off site.
8 Q. Allright. Let'slook at Page 2. 8 | think -- that's my understanding
9 And| know thisis-- thisis part of the 9 intaking to him of what he meant by that.
10 declaration, so I'm not -- I'm asking you to 10 Q. And that was -- you previewed my
11 consider this as someone who hasn't read it 11 next question.
12 before. 12 Have you had discussions with
13 A. That'seasy to do because| 13 Mr. Smith about his concept of athird event?
14  haven'. 14 MR. CONLIN: Objection; form, asked
15 Q. If youlook at Page 2, Paragraph 5. 15 and answered.
16 A. Okay. All right. Go ahead. 16 A. 1 guess,inpart, | thinkit'shis
17 Q. Recent soil samples collected in 17  Dbelief that the -- as mine as well, that there
18 August of 2025 continue to show dioxin furans 18 had to be some spreading of the contamination
19 and PAHsthat far exceed background control 19 associated with the activities, especially
20 samples. 20 early on before we did -- before EPA directed
21 Do you -- having had the 21 theremediation contractorsto run their trucks
22 opportunity to review and analyze Mr. Smith's 22 through car washesto get the mud and dirt off
23 data, do you agree with his statement in 23 thetiresand the sides, and then also to put
24 Paragraph 5? 24  membranes over the top of the truck so it
25 MR. CONLIN: Objection to form. 25 didn't blow out.
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Page 218 Page 220
1 And then also to street wash the 1 thecreek, or the banksin the creek, or
2 dtreets. I'm not saying there wasn't some 2 towards the -- where the derailment occurred.
3 after that, but early on, it was-- it wasa 3 Obviously, he wasn't going to take
4 mess. | wasthere. It wasamess. 4 themin -- on asphalt or on the pads, concrete
5 Q. And do you, having analyzed the 5 pads, or thingslike that, so -- but he was
6 four setsof data, did -- in your opinion, do 6 taking them where there was soil available, but
7 you see evidence in the data that there was a 7 my understanding in conversations was, not in
8 third event or spreading of contaminants during 8 all cases, but in general, was towards the
9 theremediation process? 9 derailment, but in open areas.
10 MR. CONLIN: Objection to form. 10 Q. And areyou able to determine from
11 A. | seeit differently than the way 11  hisdatathe depth of soil that he collected
12 you phrased the question. | see the fact that 12 for his samples or soil samples?
13 we see -- with some limited data, we see the 13 A. Itwasaways shallow.
14 valuesreported increasing with time, and so 14 Q. And what does shallow mean in terms
15 then the question is, well, what could cause 15 of centimeters or inches?
16 that? And that's certainly one explanation. 16 A. It dependson if you defineit
17 Q. For Mr. Smith -- 17 EPA'sway or my way, but EAP definesit astwo
18 A. | just wanted to add -- | apologize 18 centimeters, whichis.79 inches, and | just
19 for interrupting you. 19 say lessthan -- aninch or less.
20 Q. Go ahead. 20 Q. Andwhat did Mr. Smith use for
21 A. | just wanted to add that that data 21  his--
22 gpecifically isreferenced in Page 272 of my 22 A. Aninchorless. That'swhat |
23 report, that we were talking about the 23 understand from talking to him. | did ask him
24 increases with time, April 6 report, Exhibit 2. 24 that question.
25 Sorry to interrupt. Go ahead. 25 Q. And that was going to my follow-up.
Page 219 Page 221
1 Q. No; very helpful. 1 Do you understand that from the documentation
2 For Mr. Smith's samples, the 2 inthefile or from discussions with Mr. Smith?
3 sampling that he did on individuals homes, 3 A. Multiple discussions with
4 right. Sowe've talked about a couple of 4 Mr. Smith.
5 different kindsthat he did, for the sampling 5 Q. And you mentioned before that
6 that Mr. Smith did at individual's homes. Do 6 Mr. Smith did some sampling of the same
7 you know how he determined where on the 7 locations over time. Do you know how he
8 property to take the sampling? 8 determined which locations to sample over time?
9 MR. CONLIN: Objection to form. 9 A. Wadl, I'maware of only two
10 A. Ingenera, he would take the 10 locations where that happened. It's on Page
11 samplesin the direction of the derailment. 11 272 of my report, the first report. And the
12 Now, you'll be able to seethat in the plots. 12 samplesare on Brushville Supply, Taggart
13 We've been very transparent about that, because | 13 Street, which is very close to the derailment
14 | was adamant on GPS coordinates for each of 14 and very close to the Ceramfab facility,
15 those samples. 15 actualy. Andthen on Rebecca Street.
16 So we had the addresses for each of 16 Now, why he specifically selected
17 those homes. We have the GPS coordinates, so 17 those, I'm not exactly sure, but it doesturn
18 it's-- | mean, there's not one universal 18 out that both locations are in relatively close
19 answer, but that answer could be easily 19 proximity to the two Plaintiffs facilities, as
20 determined -- not easily determined. It could 20 | indicate on Page 272.
21 bedetermined by simply taking the GPS 21 Q. Let'sturnto Page 186 of Exhibit
22 coordinates for each of those addresses and 22 2.
23 seeing exactly where it was on site. 23 A. 186, I'mthere.
24 But in general, my understanding is 24 Q. Andthisistheintro to your
25 hetook those samplesin directions either in 25 discussion on potency equivalency factors or
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Page 222 Page 224
1 PEFs, right? 1 composite score that reflects all the PAHSs that
2 A. Yes 2 --lwanttosay all the PAHs. All the PAHs
3 Q. And can you describe what the PEF 3 that they considered in this particular
4 isand what you're trying to analyze by using 4 methodology.
5 it? 5 Q. Okay. And thetables on Page 187
6 MR. CONLIN: Objection to form. 6 arethe PEF factorsfor various PAHS; isthat
7 A. Wédll, I think the short answer to 7 right?
8 thatistoread the ATSDR 2022 paper that 8 A. They are, but -- yes, but they
9 establishes this methodology that | cite in the 9 really come -- just to make sure that | was
10 back of my references at the bottom of the 10 complete, | scanned in the PEF table from
11 Table9-3. 11 ATSDR, so I'm hopeful that the numbers are the
12 In lay terms, because 12 same.
13 benzo(a)pyreneis -- based on my experience, 13 Q. Andifit's--if theresaPAH
14 whenyou'relooking at sites on the PAH side, 14 that's not listed in the paper, it's assigned a
15 benzo(a)pyreneisthe one that tendsto trigger 15 zerovalue, or | guessthe way you say it
16 exceedances and risk assessment. 16 conservatively assumesto be zero?
17 What ATSDR was attempting to do is 17 A. Youarecorrect. We'll turn him
18 say, well, it'snot the only PAH that can be a 18 into an engineer yet.
19 problem, so how can we develop a methodology | 19 THE REPORTER: I'm sorry?
20 wherewelook at some of the other PAHSs that 20 A. | saidwell turn him into an
21 are-- and compare their relative toxicity to 21 engineer yet. He probably doesn't want to be
22 benzo(a)pyrene and then develop composite, if 22 that.
23 you will, for these other listed PAHSto arrive 23 Q. And are the PEF factors based on
24 at acumulative score that's equivalent to the 24 cancer or non-cancer end points or something
25 tota -- equivalent to the -- al of it being 25 dseentirely?
Page 223 Page 225
1 just benzo(a)pyrene. 1 MR. CONLIN: Objection to form.
2 And what's interesting about this 2 A. Wadl, thebasisis, at the bottom
3 isit'sactualy quite limited because there's 3 of thetable on Page 181 -- 188 -- | mean, they
4 alot of PAHs and this only covers 15, but 4 talk about it, right. They say PEFs are based
5 nevertheless, it's a methodology. 5 ontheratio of OEHHA's oral cancer slope
6 And you'll see alot of the factors 6 factor for BaP 1.7, and the OEHHA's cancer
7 areactualy zero, so -- in fact, Table 9-3, if 7 potency factorsfor each of PAHSs.
8 you had those -- have a concentration of those 8 So it's based on the cancer slope
9 and you're doing this calculation, you get no 9 factors of different materials, the ratio does.
10 contribution from those substances. 10 Q. And then you have an example
11 There's only a handful of 11 calculation for one sample on Page 189; is that
12 substances when you look at this that actually 12 correct?
13 doany contribution at al. It'slikeless 13 A. Correct. Correct.
14 than like 80 percent. 14 Q. Andif welook over to the
15 But theideaisto basically -- 15 third-to-last column, that's where you apply
16 since benzo(a)pyrene isthe one of most 16 the PEF factorsfor the various PAHS, right?
17 concern, isto say, well, when you're looking 17 A. Correct. And then fortheU
18 atasdite it'skind of like TEQ in away. 18 factors, I'm using either half the value or
19 When werelooking at asite, not for dioxins, 19 zero. Soif there'sazero for the factor, it
20 but for PAHSs, and typically, benzo(a)pyreneis 20 doesn't redly matter, right?
21 thesubstance of -- it's dways been the 21 Q. Right.
22 substance of most concern where I've done risk 22 A. And soyou can seethe math. It's
23 assessmentsfor PAHS. 23 pretty straightforward. But my view was |
24 Can we equate other PAHs to that 24 wanted to look at 50 percent of zero, thinking
25 relativetoxicity and then come up with a 25  zero has got to be the most conservative value
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Page 226 Page 228
1 intheworld. Likeif you use-- 50 percent is 1 And if you see anything that may be
2 typically what one would use in environmental 2 aproblem, Phase 2 is where you actually go on
3 work, but, nevertheless, | wanted to know -- | 3 diteand you either take samples and analyze or
4 wasjust curiousintellectually asto what 4 youdrill wells, drill soil samples, and take
5 impact that had, so | went ahead, since | was 5 samples, do Sanborn math evaluations, et
6 doing the analysis, anyway, | just presented 6 cetera, sothat'saPhase 2. Phase3is
7 it. That way, if you say | should have used 7 typically remediation.
8 zero, | could say fine, there'sthe zero value. 8 So what | was looking at early on
9 Q. Now, on Page 190, you compare the 9 wasdoes--if, infact, you have exceedances
10 levelswith the US EPA residential soil and 10 of screening levels, that then under the EPA
11 regional screening levelsfor BaP; isthat 11  protocols requires you to do Phase 2 and maybe
12 right? 12 Phase 3 work, which is going to incur costs,
13 A. What | was doing wastrying to -- 13 whichinherently devalues a property, because
14  there'sliterature that suggests what the 14  either it'sdone or it's not done, and somebody
15 cancer target risk levels should be, and | 15 isnot going to pay as much for the property.
16 simply wanted to go through the exercise to 16 Or it can be -- you know, there's
17 driveit, and so | showed the table where the 17 the-- what's called VAP. Have you heard of
18 vauesarethat | used in the narration, which 18 VAP, voluntary action program, where you
19 is.11 milligram for kilogram or 110 microgram 19 basicaly put adeed restriction on the
20 per kilogram. 20 property and say this property can no longer be
21 By the way, there's atypo on that 21 usedfor residential or residential commercial?
22 page, since we'relooking for typos. | am. 22 It dwayshasto beindustrial.
23 Q. What'sthe typo? 23 So there's all sorts of dynamics
24 A. Sowhereit saysunder carcinogenic 24  that can play out, but the reason | was looking
25 target risk in the middle of the page, you'll 25 at these screening levels was are we going to
Page 227 Page 229
1 seeit'saonehalf, 300. It should be one 1 hitapoint on any of theselocations or
2 over 2,300. Do you seethat? 2 sampleswhereit pushes usinto Phase 2 and
3 Q. VYes. 3 Phase 3, because that's going to incur costs.
4 A. Somehow | didn't catch that. And 4 Q. Phase 2 and Phase 3 meaning the
5 itkind of makes senseif you look at the 5 morefull site investigation and then
6 valuesup above. 6 remediation?
7 Q. And did you end up using these 7 A. Correct.
8 residential risk-based screening levelsin the 8 Q. Okay. Why don't we take a break.
9 PEFanaysisor it'sjust acomparison for 9 THE VIDEOGRAPHER: We're off the
10 information sake? 10 record.
11 A. That'sacomplicated answer and 11 (Recessistaken.)
12 question. The answer is, from an environmental 12 THE VIDEOGRAPHER: We're onthe
13 standpoint, | spent alot of time on the coming 13  record.
14  up pages, talking about PRGs and why they're 14 Q. Okay. Inyour PEF analysis, did
15 used and how they're derived and what they 15 you take into account which PAHs were
16  mean. 16 potentialy released from the derailment and
17 And on Page 192, | gaveit -- | 17 vent and burn?
18 wrote-- thisis my little description of what 18 THE REPORTER: Or released from
19 it means. Andin environmenta work, 19 what?
20 typicdly, if it'sabank transaction or you're 20 MR. RHEINHEIMER: The derailment
21 going to buy aproperty, commercial property, 21 andvent and burn.
22 youdo aPhase 1to seeif there's anything -- 22 A. That wastheintent, yes.
23 it'skind of adrive-by/look-seeto seeif 23 Q. Itwaswhat? I'm sorry?
24 there's anything that looks like it could be a 24 A. That wastheintent, yes.
25 problem environmentally. 25 Q. Didyou -- were there any PAHs that
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Page 230 Page 232
1 youlocated in the sampling that you thought 1 16 background samples.
2 may have been from something other than the 2 And | did the BaP equivalent calcs,
3 derailment and vent and burn? 3 assuming DLswere zero or DLswere 50 percent
4 MR. CONLIN: Objection to form. 4 foral 16. Andthen| did start running
5 A. Wél, I did background sampling, so 5 statistics on those, which ison 214.
6 --andl did adtatistical analysis on my 6 So total number of -- when you ask
7 dataset, both for PAHs and dioxins. | did a 7 what do you mean multiple, well, there's 16.
8 statistical anaysis of variance, which showed 8 Q. Multiple background samples, but
9 clear statistical significance beyond 9 did you calculate a background PEF, or are you
10 background. 10 looking at all 16 samples as separate
11 So that's how | handled that issue, 11 background PEFs?
12 wasdoing an analysis of variance. 12 MR. CONLIN: Objection to form.
13 Q. Looked at the data and the 13 A. | looked at Plot 9-12 that's on
14  statistics, compared the -- 14 Page 215. So looked at two samples roughly a
15 A. Background. 15 hundred miles out to the southwest, and then |
16 Q. -- background, rather than looking 16 looked at the other ten -- 14 samples were just
17 at each element of the PEF calculation and 17 northeast of Columbus.
18 determining whether certain PAHs weren't 18 The thought process being that,
19 released or were released? 19 based on what | felt were the least likely
20 MR. CONLIN: Objection to form. 20 direction for the plume to have gone, would
21 A. I'mnot aware of -- I'm not aware 21 have been windsfor out of the northeast, to
22 of that being done, and I'm not sure how that 22 thewest, southwest.
23 would be done. Y ou would have many more 23 And so | looked at samplesin
24 questionsfor meif | tried to assign which one 24 relatively close -- ahundred miles out, | did
25 wasfrom where. 25 samples, acouple hundred miles out, al in
Page 231 Page 233
1 Thereality istheway it'sdoneis 1 Ohio.
2 youlook at, in this case, the total BaP 2 And so you can seein that plot
3 equivaent and say doesthat -- is that 3 that I've-- thereis variability in the
4  excessiveregardless -- and I'm not denying 4 resultsfor those values, but they're
5 there's some background level. Infact, that's 5 dignificantly lesswhen | run statistics than
6 why | want to find a background level, to see 6 what we werefinding in and around the
7  how the levels compare to what we measured. 7  derailment.
8 And you should note that if you 8 Now, the plot on Page 215 isusing
9 ook at the plots, that not every dataset shows 9 the non-detects to zero and the plots on 216
10 exceedances. 10 areassuming the non-detects are half the
11 What I'm looking for iswhere are 11  detection on the bottom.
12 the exceedances -- to what extent they are, and 12 And then | go through a
13 inwhat direction. I'mtrying to determine how 13 sophisticated statistical analysis on 217
14 many people might have beenimpacted. | knew | 14 caled ANOVA, and it'sreally asking the
15 originadly that was my goal. 15 question of the means between the background
16 Q. Andthenyou did calculate a 16 and the non-background samples. Arethey
17  background PEF, right? 17 different from each other statistically, and if
18 A. Multiple background PEFs, yes. 18 so, to what degree.
19 Q. What do you mean by multiple 19 Traditionally, if the Pvalueis
20 background PEFs? | think Page 214 iswhere | 20 lessthan .05, meaning 95 percentile, then that
21 noted the discussion, if that helps. 21 meansthat the hypothesis test that they're the
22 A. Let'sseeif | misspoke. Yeah, on 22 same as rejected, meaning they're not the same.
23 213, you'll seethat | have -- yes, on Page 23 So | did that analysis with the 16.
24 214, Table9-11, you'll see the background 24 You can see here on Page 217, | did that
25 sampleswere LK-1 through LK-16, so therewere | 25 analysis both -- with the zero -- using DL zero
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Page 234 Page 236
1 andusing DL 50 percent. | did the analysis of 1 they wereall taken that 82 miles or so to the
2 variancefor both cases, and in both cases, 2 southwest. Therewas not two areas, so | was
3 they were statistically significant. Seriously 3 incorrect in my initial answer.
4 dignificant, in that the background levels were 4 Q. And then you said you tried to find
5 different than the valuesin and around the 5 areas-- thisisfor background. You tried to
6 derailment. 6 find areasthat arelikely -- that aren't
7 Q. How doyou -- or what factors do 7 likely to have PAHsin them. You don't go into
8 you consider when selecting background 8 anindustrial area and measure background, and
9 locations? 9 thenyou also goin adirection that's least
10 A. | just covered that to some degree, 10 likely to be affected by the event?
11  right? 11 A. Correct.
12 So | was -- | want to get away from 12 Q. Soyouwouldn't agree that the most
13 thesite, | want to be -- on benzo(a)pyrene, | 13  appropriate background for an industrial
14 don't want to sample like pavement or things 14 location is another industrial location that
15 that have known PAHs in them. 15 doesn't have exposure to the event at issue?
16 So we went to forested areas and 16 MR. CONLIN: Objection to form.
17 sampledin forested areas. If you actually 17 A. | don't consider Ceramfab, with
18 pull those locations, you'll see there are 18 respect to PAHS, to be anindustrial facility.
19 forested areas, and ran a number of samples, 19 Q. Isitaforested wildlife area?
20 both near and far, to kind of seeif there was 20 MR. CONLIN: Objection to form.
21 much of adifference. Therewasalittle hit, 21 A. It'snot aforested -- it's -- what
22 notalot. 22 you'relooking for iswhat is the background
23 So what you want to do for 23 level likely to be for alocation where there
24 background isto sample an area as much asyou 24 aren't -- there aren't PAHSs expecting to be
25 can determine does not have PAHs present, but 25 present.
Page 235 Page 237
1 inthiscase, dso, it would beinthe 1 Q. Soyou're comparing Ceramfab and
2 direction that is most likely away from where 2  WYGindustria facilitiesto the PAH levels of
3 the plume went. 3 aforested wildlife area?
4 And in my opinion, the -- and | 4 MR. CONLIN: Objection to form.
5 think it'sbeen validated in all of Rosenthal's 5 A. No; I'm -- those analysis are for
6 work, aswell asmy initial wind anaysis, as 6 -- there are only two samples taken on
7 well as Schuhmann's, aswell asthe EPA's, that 7 Ceramfab. Therest of them weretakenin the
8 the-- the plumedidn't really appear to go to 8 community.
9 the southwest. 9 Q. Soyou're comparing the community
10 So that was the basis for doing it, 10 of East Palestine with the PAH levels of a
11 istotry tofind areasthat are unlikely to 11 forested wildlife area?
12 have PAHsin them, contaminated with PAHs. You 12 A. lam. | mean, it beats comparing
13 don't goto anindustria site and measure 13 them to samplestaken under the plume, whichis
14  background, and then also go in adirection 14  what you folks did.
15 that'sleast likely to be where the plume went. 15 Q. | didn't take any samples.
16 Q. Soyou've been referencing two 16 A. Wadll, thefolksyou represent. I'm
17 locations, but on Page 214, I'm trying to 17  sorry; I'll take you out sometime --
18 reconcilethis. It says: 16 background 18 Q. |dohaveone--
19 sampleswere taken approximately 81 milesto 19 A. I'msorry; | didn't mean to suggest
20 thewest, southwest of Ceramfab's facility in 20 that you took them. Y ou know what | was
21 the Lower Killbock Creek wildlife area. 21 referring to?
22 And my understanding is that there 22 Q. Ido. Andforyour ANOVA
23 are 16 background samples? 23 caculations, you said those are on Page 217?
24 A. Correct, and | may have misspoke. 24 A. For benzo(a)pyrene equivalent.
25 The-- what you've got is a-- you are correct, 25 Q. For the PEF values?
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Page 238 Page 240
1 A. Correct. Andthen| have separate 1 Q. Fair. Andif the average -- but
2 ANOVA caculationsfor dioxins. 2 using your Table 9-12, the ANOVA calculations
3 Q. And thetwo variablesthat go into 3 for--
4 the ANOVA caculation are the average PEF 4 A. For DL equalszero, yeah.
5 calculations from the non-background set and 5 Q. Uh-huh. If the non- -- the average
6 theaverage PEF calculation from the background | 6 PEF and the non-background samples came down,
7  set;isthat right? Or am | missing something? 7 how would that affect the P value?
8 A. Andanumber of observations for 8 MR. CONLIN: Objection to form.
9 each. 9 A. If they came down?
10 Q. And those variables go into the 10 Q. Orlower. Theaverage
11  ANOVA calculation, which has awhole host of 11  non-background PEF was less than 1,153.
12 thingsthat spit out an answer with those 12 MR. CONLIN: Same objection.
13 variables? 13 A. Waell, my view was | was aready
14 A. It'scomplicated because you're -- 14 conservativein including values outside of the
15 but, yes, ultimately, that'strue. It was 15 plume, but, obvioudly, if you -- the closer you
16 something | learned in graduate school. 16 move the two values to each other, then the P
17 THE REPORTER: I'm sorry? 17 vaueisincreased, but we're not close to .95.
18 A. Itwassomething | learned in 18 Q. WhatistheF statistic?
19 graduate school, to compare means. And the 19 A. It'scalled degrees of freedom.
20 thing that's interesting about that isthat's 20 Q. And what does that mean?
21 all of the samplesin the community, some of 21 A. | would haveto look it up to give
22 which we know areless or relatively low. 22 you an answer to that question. |I'm pretty
23 So I'm not taking a subset of the 23 sureit'sthe degrees of freedom --
24 East Palestine samples. That'sthetotality of 24 THE REPORTER: I'm pretty sureit's
25 the samplesthat we had from Dataset 2. 25 what?
Page 239 Page 241
1 Q. Didyou -- that was -- so al of 1 A. Thedegrees of freedom, but | would
2 the ANOVA cdculations, the non-background 2 havetolook it up to give you a hard answer.
3 sampleswere from Dataset 2? 3 | don't know off the top of my head. | don't
4 A. Correct. 4  remember.
5 Q. Didyou run the calculations with 5 Q. Andthenif welook at Table 9-13,
6 the samplesfrom either -- for any of the other 6 whichisthe ANOVA calculations for PEFs using
7 datasets? 7 50 percent of the DLs?
8 A. | have not done that yet, but | 8 A. Yes
9 just wanted you to know that it wasn't that | 9 Q. Do you have atable with the
10 carved out a subset of the samplesin or around 10 resultsthere, right?
11 East Paestine. | used the totality of the 11 A. Correct.
12 Dataset 2 values -- 12 Q. Andthe Pvaue comesin under .05?
13 Q. And it would have been 13 A. Correct.
14  scientifically improper to use apre-selected 14 Q. Much closer to .05 than the DL 70,
15 subset of the East Palestine samplesinstead of 15 right?
16 thefull dataset, right? 16 MR. CONLIN: Objection to form.
17 MR. CONLIN: Objection to form. 17 A. | mean, it'sclearly greater than
18 A. Not necessarily. | wouldn't agree 18 the P value, with the assumption of DL equals
19 withthat. You could theoretically subtract 19  zero, but | remind you that the conventionis
20 out the samples that weren't in the area of the 20 touse 50 percent. That'swhy | was so
21 plume. | didn't do that. It was more 21 surprised that one of your experts criticized
22 complicated to try to do that, but it would be 22 mefor using the 50th percentile, and | said
23 scientificaly rigorous to say, look, I'm not 23 didyou read my report? | used both 50th and
24 going to include the areas where there was no 24 zero.
25 indication the plume occurred. 25 And | said, not only that, the 50th
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Page 242 Page 244
1 is--1 gavethreecitationsthat's 1 they made acouple of errors, but the errors
2 conventional, but | did it -- | did it just 2 would have made the results bigger, so | went
3 simply to say what -- in the best case 3 ahead and just used the EPA 2010 values.
4 scenario, which isthe DL zero, you know, in 4 And what you do isfor dioxins and
5 termsof reducing the number for the PEF, the 5 furans-- and I've got the whole derivation
6 cumulative PEF, what it would predict. 6 beginning on -- | actually go through the
7 Q. Andyou aso performed asimilar 7  derivation of how you calculate these factors
8 anaysisof thedioxin data, right? 8 andend up on Page 9-7 -- Table 9-7.
9 A. Correct. 9 But you basically assign a value of
10 Q. What datasets did you use to 10 onefor 2378 TCDD, aswell as 12378 PECEE, and
11 analyzethe dioxin data? 11 thenthe other dioxins and furans are a
12 A. Letmegettothat. | havethat on 12 fraction of that.
13 Pages-- Page 239, | believe, the same sample 13 And so you multiply the
14 numbers, but different analytes were taken at 14  concentration and the right units, times that
15 thesamelocation asthe PAHSs. 15 factor for that particular analyte, and you do
16 Q. And thiswould be from your Dataset 16 that for al the analytes where you have
17 No.2? 17 factors, and you add those al up to derive
18 A. Correct. And, frankly, | thought 18 what they call aTEQ.
19 they were high. 19 And sothen | just did an
20 Q. What doesthat mean, "they were 20 illustration of doing it on one sample on Pages
21 high"? 21 208 -- or 206 and 207, and | did it again for
22 A. Becausel had the EPA datafrom 22 -1 kind of actualy did it for the Arcadis
23 Columbus taken not far away that was between 23 TEFbasis. | didit for the Norfolk Southern
24  oneand two. The mean was 1.2, so | wondered 24  TEF basis, based on 2010, World Health
25  whether or not there was still some impact from 25 Organization -- EPA, 2010; World Health
Page 243 Page 245
1 theplumeinthat direction. 1 Organization, 2005.
2 Q. For the background samples? 2 And then | also looked at World
3 A. For the background, yes. But then 3 Health Organization, 2022. | was curious about
4 | also had datafrom Exhibit 185, where EPA 4 that because these factors have changed with
5 compares background at awhole host of places, 5 time, and | was curiousto see, because it
6 aswell aswe have the Gullett paper that -- 6 turnsout Arcadis, if you request it, will give
7 the datafrom burning hydrocarbon without 7 youthe TEQ, and | was curious whether or not
8 chlorine, whichwas 2.2, 8 --1didn't present it here, other than this,
9 So al that datawas falling in the 9 but | was curious whether or not that would
10 oneto two range for background. Oneto three, 10 resultinlower TEQs or increased TEQs.
11  well say. That'swhy | don't believe for a 11 And using the EPA 2010 through 2005
12 minute that the background level is51 in East 12 factors, results -- results and results --
13 Pdlestine. 13 sounds bad -- resultsin TEQs, that when |
14 Q. Andthenyou -- in order to analyze 14 screened them were less than what Eurofins
15 dioxinsand furans, you calculated a TEQ, 15 wasreporting.
16 right? 16 So | would have actually had higher
17 A. Yes 17 valuesif | had used the Eurofins values,
18 Q. WhatisaTEQ? 18 because they're using the 2022, | believe,
19 A. It'satotal equivaent quantity, 19 factors.
20 andit'snot unlike -- let's see where | gave 20 Q. And then the background samples are
21 thebasisfor that. | think that's where we're 21 from the same location as the background
22 headed. It'son 202. 22 samplesfor PAHs; isthat right?
23 So the methodology | used actualy 23 A. Correct. That is correct.
24 was| used the EPA 2010 factors, which waswhat | 24 Q. And then you run the same ANOVA
25 wasinthe Arcadis plan. The only problem was 25 analysisusing -- comparing East Palestine
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Page 246 Page 248
1 samplesform your Dataset 2 with the background | 1  code them by dataset so that | can get afeel
2 samples, right? 2 for how they compare.
3 A. Correct. For both DL isequal to 3 | think Scott Smith's data has
4 zeroand DL isequal to two percent of -- where 4 taken more out -- well, | took -- my first half
5 thevalueswere at detection limits, | used 5 wasout in the community, but | took alot of
6 either zero for that value or 50 percent of 6 samplesand | have stockpilesin and around the
7 that value, so | ran the analysis twice. 7 railroad, so | would expect mine to be somewhat
8 Q. Andthenif wegoto Section 9.9, | 8 higher. | don't know that for afact because |
9 thinkitis. 9 haven't done the analysis, but it wouldn't
10 A. Help me with the page. 10 surpriseme.
11 MR. CONLIN: 257. 11 But at some point, | may take
12 A. 92is272-- oh, isthat what -- 12 additional plots, just to see, to answer
13 Q. Let me double-check. 13 questions like that, but it wouldn't be doing
14 MR. CONLIN: Let him figure out 14 anything new. It would just be taking the
15 what he'slooking for. 15 existing table data and making different plots.
16 Q. Yeah, 272, Page 272. You got it. 16 Q. Andwhat wasthe rationale for
17 Wehave TEQ Trends Over Time, right? 17 using only Dataset 2 in the ANOVA calculations
18 A. Correct. 18 for PAHsand dioxins?
19 Q. Andthisisusing this Scott Smith 19 A. Weél, thesimplest rationale is
20 dataor using your Dataset No. 2? 20 because | was associated with the data that |
21 A. Scott Smith data. | did not take 21  took at least around the site, and it was also
22 multiple samples at the same location over 22 associated with someinitial analysiswedid in
23 time. 23 2024.
24 Q. Other than these two locations, 24 So | guessthat's the basisfor it.
25  other than the samples collected at these two 25 Those analysis, those -- those particular
Page 247 Page 249
1 locations, did you calculate TEQ values for any 1 calculations could be run on any of these
2 other Scott Smith data? 2  datasets or the composites.
3 MR. CONLIN: Objection to form. 3 THE REPORTER: I'm sorry?
4 A. | caculated TEQsfor all of Scott 4 A. They could be run on any of these
5 Smith'sdatathat was run through the entirety 5 datasetsindividualy or the composite. It's
6 of theprocess. That -- the number of samples 6 just amatter of how many pages of calculations
7 wherel did that doubled between the April 6th 7 doyou want to run.
8 report and the May 29th report. 8 | wasusing it asanillustration.
9 So by the May 29th report, | have 9 It'sjust like how many figureswould | plot?
10 about -- around 80 of Scott Smith's samples 10 | mean, | could plot hundreds of figures. I'm
11  incorporated, whereas, in the April 6th, it's 11 justtrying to illustrate things with figures,
12 around 35. 12 but I've dways produced the dataset in table
13 Q. Butyou didn't use those Scott 13 format so that anybody and everybody can take
14  Smith datafor the comparison to background; is | 14 that dataand analyzeit in any way that they
15 that right? 15 wantto.
16 A. ldidrun--I'veneverruna 16 The key was getting it into the
17 composite with all the datasets or other 17 formthat | felt comfortable doing the
18 individual datasets against my background 18 caculations, to make sure it was QA/QC, to the
19 values, no. 19 highest level, and validated by athird party.
20 Q. Haveyourunthe ANOVA anaysis 20 Q. Would you agree with the statement
21 between Scott Smith's data and Dataset No. 2? 21 that East Palestineis one of the most
22 A. | have not done that analysis. One 22 extensively evaluated and tested disaster sites
23 thing that | would like to do and may do with 23 inrecent history?
24 timeisto plot al four dataset sets on one 24 MR. CONLIN: Objection to form.
25 figurefor both TEQs and for dioxins and color 25 A. | don't know if I have an opinion
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Page 250 Page 252
1 onthat oneway or the other. That'ssuch a 1 of --1think it's Luster, but -- yeah, it was
2 genera statement. | have no way to make that 2 Luster'splot of how many dioxin samples were
3 comparison because | haven't done an evaluation 3 takenwithtime. It wasin one of these
4  of other sites. | mean, Love Canal was heavily 4  exhibitsyou already produced. | recognize the
5 evauated. Three Milelsland. | mean, all 5 figure, andit's my Exhibit 191. It'sin my
6 thesethings| worked on in the past. 6 report.
7 | just -- | don't have any way to 7 But it plots the number of dioxin
8 answer ageneric question like that. | mean, 8 samples per day collected by Norfolk Southern,
9 somebody may have said that, and maybe they're 9 andat notime over aperiod of -- from March
10 right, and maybe they're wrong, but | don't 10 through into mid-April of ‘23, were the number
11 haveany way to independently validatethat one | 11  of dioxin samples collected exceeding 21 or 23.
12 way or the other. 12 It depends on soil versus subsail,
13 Q. Areyou aware that there continues 13  andyou'l seethat, by and large, except for
14  to be environmental monitoring and sampling at 14 thefirst few days, the sam- -- the number of
15 thesite over three years after the derailment? 15 samples collected were always less than five,
16 MR. CONLIN: Objection to form. 16 liketwo to three.
17 A. | think there's some air monitoring 17 Q. What'sthelast date on that chart?
18 goingon. I'm not aware of significant soil, 18 A. 4-7-23.
19 and sediment, and surface water monitoring 19 Q. Wereany dioxin samples collected
20 goingon. 20 by Norfolk Southern contractors after 4-7-2023?
21 Q. Earlier today, you testified about 21 A. There may have been, but remember,
22 some limitations in the amount of monitoring 22 alot of that -- well, I'm sure there were
23 for dioxinsfor your sampling for dioxins, for 23 some. My pointisthat if you're out -- |
24  example. 24  mean, we were taking that many samples and
25 In your opinion, were there any 25 we're-- we're not EPA. We're not Norfolk
Page 251 Page 253
1 chemical compounds that you believe should have | 1 Southern.
2 been sampled for, but that were not? 2 And if you're trying to determine
3 MR. CONLIN: Objection to form. 3 extent of contamination by doing a grid matrix
4 Moveto strike. 4 and saying, okay, every thousand feet we're
5 A. | think the essence of your 5 going to take a sample to see what's going on,
6 question is are there compounds that should 6 you'vegot to do alot more than two to five a
7 have been monitored that were not. Isthat the 7 day.
8 question? 8 So | mean, | won't get into the
9 Q. That'sthe question. 9 whole sampling plan, which was primarily to the
10 MR. CONLIN: Same objection. 10 southeast. Saying the background was from the
11 A. Ithasayesand ano component. 11  west to the northeast, which is crazy, but --
12 Theno component is| think, at times, there 12 based on wind direction, actual wind direction,
13 wereall of the constituents that I've 13 and actual now modeling and actual now data
14 identified -- that I've identified, | think at 14  that we have.
15 some point in time were monitored. 15 But my point issimply that that's
16 The question is how thoroughly were 16 just apreciousfew samples, and we can add on
17 they monitored, both spacially, and with time. 17 toit whatever we want to add on to it beyond
18 We'velost the opportunity to do that in the 18 that date, but it's not very many.
19 air because that would have had to happen right 19 And as| said earlier, you could
20 away. And that's not just my opinion, that's 20 look at my Appendix B, and while there was --
21 theopinion of the EPA, and it's also based on 21 uptothat point, wherever | cut it off, there
22 my experience of doing other sites. 22 was something like 20,000 samples, but way less
23 But with respect to dioxins, | 23 than afew hundred were associated with soil,
24 think you showed it earlier. It was appliedin 24 surface soils and surface waters. It was
25 -- one of those things that had Luster's plot 25 amost al air samples.
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Page 254 Page 256
1 Wetook air samples herein March. 1 issued -- not that long ago?
2 Norfolk Southern or the contractor did at both 2 Q. Itwaslengthy, yes.
3 sites. Wetook soil samples. Thelikelihood 3 A. It's--yeah, | did review it.
4  of finding something in the air three years 4 Q. Didyouincorporate that datainto
5 later is-- outdoors, isrealy small. 5 your analysis?
6 We still found it indoors, samples 6 A. Ididinthe sensethat | read the
7  of benzene, that is, but why Arcadis, Norfolk 7 report and | referenced it. | mean, that -- my
8 Southern, or whoever, didn't want to sample the 8 jobwasto -- my primary scope of work wasto
9 soilsisbeyond me. 9 takethefour datasets that was taken by the
10 Then you would have some data to 10 Plaintiff, QA/QC them, and see what they
11  refute us or confirm, one of the two. You 11 suggested, and then also to critique the
12 amost assuredly know you're not going to find 12 delineation report where there was data
13 itintheair. 13 presented, and | did critiqueit.
14 Q. Andwhy isthat? 14 Q. Sol think inyour report, you
15 A. Becauseyou've had years that have 15 criticized the IMAAC, I-M-A-A-C, plume
16 passed. Thisstuff isnot volatile. Do you 16 modeling?
17  know what the boiling point of dioxins are? 17 A. 1didnot.
18 450 to 800 degrees Fahrenheit. | mean -- 18 Q. Okay. What did you say about the
19 Q. And thedioxinsin 2026 that were 19 IMAAC plume modeling?
20 tested for were outside, right? 20 A. Let'sgotomy rebuttal report,
21 A. No; they werein the soil. It was 21 because | think that's the best way to respond
22 bound. 22 tothisquestion.
23 Q. Outside, right? Outsidethe 23 So I'm on Page 30 of Exhibit 3, the
24 buildings? 24 bottom complete row.
25 A. Yes. That'swhereyou're goingto 25 Q. Okay.
Page 255 Page 257
1 find stuff becauseit's not going to evaporate. 1 A. Page101to 102, Issue No. 3in
2 It'sbound. It'sgoing to bein the close 2 response. Responseto Issue No. 3: As
3 subsurface, top -- two centimeters. 3 discussed in my reports, these assertions are
4 Q. Notinside the structures? 4 not supported by the comprehensive atmospheric
5 MR. CONLIN: Objection to form. 5 dispersion and deposition modeling conducted by
6 A. Itcouldbe. | don't know the 6 IMAAC.
7 answer to that question. | didn't sample 7 And it'sin response to, he saysto
8 insidethe structures, but we did sample on the 8 my statement that the claim the wind direction
9 soilstoseeif -- | mean, that's what we've 9 was not considered before the vent and burn,
10 beendoing all along, is sampling the soils, so 10 resulting in inaccurate background sampling
11 why would we deviate from that? 11 location.
12 Q. You saw the deposition testimony 12 So my response is over on the third
13 from some of the workersthat they got sick 13 column, as| say in the second paragraph, a
14  upon return to work, right? 14  review of the actual timing of eventsis
15 A. | don't know if I've seen that 15 important to show that this modeling occurred
16 deposition testimony or not. 16  after the sampling occurred, and, therefore,
17 Q. Okay. 17  could not have been source materials for the
18 A. | know there are complaints, but | 18 reliability of the MS Arcadis plan in advance.
19 don't know that I've seen the deposition 19  See Section 6.1 of my report, Exhibit 180.
20 testimony -- that particular deposition 20 3-6-2023, Arcadis sampling plan,
21 testimony. 21  Figure 6-1 of my report; 4-18-2023, Arcadis
22 Q. Didyou review the full dataset 22 revised sampling plan, Figure 6-5 of my report;
23 from Arcadis Phase 1 ag com res sampler? 23 5-19-2023, Arcadis sampling results report,
24 A. It'slike a20,000-page report? Is 24 Figure 6-7; 5-31-2023, IMAAC wind model monitor
25 that the one you're talking about? It was 25 -- modeling report issued first time.
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Page 258 Page 260
1 So my point was simply Norfolk 1 going on, but not available yet from our side
2 Southern made the response that the IMAAC wind | 2 back in 2020, late '23, early '24, but thisis
3 --itwasn't criticizing the IMAAC wind 3 inApril of '24 --'23, actually, March -- late
4  modeling report. 1t was suggesting that | was 4  March of '23, and it might have -- no, I'll
5 criticizing the fact that the response that 5 correct myself again.
6 they didn't consider the wind directionin 6 | came home on March 4th of 2023,
7 their sampling program was reflected by the 7 and| actually came home the weekend before and
8 fact that the IMAAC results were after they had 8 | ran those analyses, because | had been told
9 actualy issued reports on their sampling. 9 by anumber of individuals where | was sampling
10 And then when you ook at actual 10 out west, no, the plume came over us. And |
11 figuresin my report where the sampling 11  was concerned because | wanted to sample more
12 occurred, the actual sampling, not only in the 12  tothe southeast, right.
13 plans, but where it actually happened, there's 13 Everybody was saying that's where
14 noindication, | mean, considering -- 14 theplumeis. That's wherethe evacuation is.
15 considering areport after the fact is 15 And when people started telling me where | was
16 different than considering areport before the 16 sampling in other directions, "No, that came
17 fact, and actualy changing your plan, and, 17 overus. | sawit" I'mlike, oh, | need to go
18 therein, liesmy criticisms. 18 check some things out.
19 Q. And areyou aware of any earlier 19 | can run these quick Rose models,
20 versionsof the IMAAC modeling report provided |20 and I'm like holy mackerel, the wind totally
21 toArcadis? 21 changed from the morning of the 6th to calm by
22 A. lamnot. I'monly aware of a 22 noonto--
23 later one, ayear later, ayear or so later. | 23 So almost 50 percent of the time,
24 think in my original report, | cite the two 24 from basically 1:00 til 9:00 p.m., was cam,
25 dates where that report issued. 25 and then therest of the time, it was out of
Page 259 Page 261
1 Q. And the two weatherizations that 1 direction from the southeast or southwest,
2 you relied on for your wind direction? 2 mostly south.
3 A. Preliminary effortsin April -- 3 So I'm like wait a second. I've
4 Q. InYoungstown, Ohio, andin 4 got to think twice about wanting to sample
5 Pittsburgh, Pennsylvania, right? 5 amost dwaysin the southeast. I've got to be
6 A. Right. 6 looking to the north, and I've got to be
7 Q. Didyou have any modeling of the 7 looking to the west, and I've got to be looking
8 windsin East Palestine or have -- I'm sorry. 8 to the northwest and northeast.
9 Do you have any data on the wind 9 Now, there was much more
10 conditionsin East Palestine? 10 sophisticated work that went on later, both by
11 A. [ wasnot ableto find aweather 11 the EPA, by our folks, and now by Paul
12 station in that timeframe that had had 12 Rosenthal -- Rosenthal, and that will be for
13 hour-by-hour data recorded. 13 another discussion. I've seen hisreport.
14 The other thing that you have to do 14 It'sbased on our data, in part, and of actual
15 isyou haveto be able -- | would haveto go 15 --it'sbeen tuned by the data -- the sets that
16 back and look. I think it'sthe lowa State 16 we have, and it pretty much confirms some of my
17 University has areally neat program where they 17  preliminary information from a-- well,
18 tiedinall the historic wind data, or weather 18 actuadly, it was late February of 2023, that
19 datain general, and you can create what they 19 thedirection of the winds, particularly during
20 cal Rose patterns, R-O-S-E, which is direction 20 theburn, which is where the dioxins -- well,
21 and strength with time for a given date or set 21 there would be some formed from the PV C as
22 of dates. 22 well, but the assumption that all the materials
23 Soit'sasourcel'veusedin 23 deposited to the southeast predominantly, and
24 forensicsfor years, and | simply wanted in 24 that background would be to the other
25 reflecting -- thiswas -- | knew modeling was 25 directions, west through -- and to the
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Page 262 Page 264
1 northeast, isjust flawed. 1 definition of where the plumewent. | don't
2 And it's clear when you look at all 2 necessarily disagree with the -- the EPA model,
3 theavailable background datathat | could put 3 you'vegot to be alittle bit careful because
4 my armsaround for what the TEQswould be, that | 4 you've got to look at the timeframe. They have
5 there'sno way in the world that a background 5 abroader timeframe. You've got to look at the
6 of 51 should exist. 6 daysand hours of the model because it matters.
7 And it's explained simply by 7 In other words, there's a certain
8 saying, well, if you sample under the plume -- 8 interval where the plume went when they did the
9 and, infact, not you personaly, but the 9 detonation of the burn, and there's also some
10 Norfolk Southern experts admitted that they 10 timefrom February 3rd to February 6th, so it
11  sampled al around, had equal distance, and I'm 11  just depends on the time interval you use for
12  like -- for background, and I'm like, well, why 12 that modeling will impact the results.
13 would you do equal distance, first of all? And 13 Q. Okay. Let'slook at --
14 why would you sample al around the site for 14 A. I'msorry. | wanttojust -- | was
15 background? Y ou wouldn't want to sample for 15 searching for it to finish my answer.
16 background under the plume. 16 On Page 29 of Exhibit 2, whichis
17 And I've shown plots where you can 17 theApril 6th report. | present the -- it'sa
18 seewhere the background samples are from 18 snapshot of the Richard Schuhmann -- it was
19 Arcadis. Andif you overlay that with my plots 19 during ahearing in front of the judge for
20 and then also with the plots from EPA, as well 20 settlement, | believe.
21  aswe had the -- there was a benefit of aplot 21 He was a consultant to the
22 by Schuhmann who was indirectly working onthe | 22  Haintiffs, and he presents a snapshot of that
23 modeling for the Plaintiffs at the time, and he 23 model in hisdeclaration. | was surprised
24 presented it in a2024 -- | don't know if it 24 because most of the stuff was not to be
25 wasan affidavit or declaration, but it'sa 25 produced, and so | put it in the reports since
Page 263 Page 265
1 snapshot of that model, and it, too -- it'sin 1 itwasinadocument that was publicly made
2 my report -- shows the wind direction. 2 available.
3 There's alittle bit to the south, 3 Now, he's using atimeframe from
4 but are predominantly going to the north, the 4 February 3rd at 9:00 p.m. to February 7th at
5 north, which isright over thetop of alot of 5 midnight. And his plume shows predominant
6 the background samples. 6 directionsto the north and to the east, with
7 So, you know, I've been acritic 7 some -- some deposition to the south, but then
8 publicly and professionally about the whole 8 there's-- if you look at the shades of green,
9 sampling programs being doneinsuchaway that | 9 thenit'sall over the place to some degree as
10 it corrupts the definitions of background and 10 well.
11 foreground, and I think I'm right. 11 But the problem you haveisif
12 And | think the modeling that we've 12 you'redoing all your sampling thinking the
13 now doneis very attuned to a bunch more data, 13 plumeis-- it's not to even worry about the
14 isgoing to show that. 14 evacuation of the people, but if you're
15 Q. Haveyou reviewed the EPA plume 15 assuming it's al to the southeast, that
16 reconstruction map? 16 doesnt reflect well on this modeling, or in my
17 A. | believeso. If it'spart of that 17 modeling, or the EPA's modeling, or now
18 report, | did. | mean, if | did, it would be 18 Rosenthal's modeling.
19 inmy list of exhibits. 19 So | think the cumulative evidence
20 Q. And you disagree with the findings 20  will show pretty quickly that | wasright in
21 of the EPA with respect to the deposition from 21  February of '23.
22 theplume? 22 Q. Let'slook at Exhibit 2, Page 11,
23 MR. CONLIN: Objection to form. 23 and Table4.1.
24 A. I'mnot surel agree or disagree. 24 A. Areweon Exhibit 2? I'm sorry.
25 | think the -- | disagree with Arcadis 25 Q. VYes.

67 (Pages 262 - 265)

Veritext Lega Solutions

800-567-8658

973-410-4098



Case: 4:23-cv-02206-BYP Doc #: 117-9 Filed: 09/08/26 69 of 157. PagelD #: 6124

Page 266 Page 268
1 A. AndPage 11? 1 And I'm just saying the
2 Q. Thetable startson Page 10 -- 2 differential diagnosis, combined with the
3 A. Yes 3 plotting of actual benzene levelsin the
4 Q. --and goesover to Page 11. 4 ground, suggests otherwise.
5 A. I'mthere. 5 Q. Okay. Wevetaked --
6 Q. Okay. Andif welook to the last 6 MR. RHEINHEIMER: What timeisit?
7 tworailcarsonthelist, Railcar 59 and 60. 7 MR. CONLIN: About a quarter -- six
8 Doyou seethat? 8 dfter.
9 A. Ildo. 9 MR. RHEINHEIMER: Why don't we take
10 Q. And they're the benzene residue 10 abreak. It'sbeen amost an hour.
11  cars, right? 11 THE VIDEOGRAPHER: We'e off the
12 A. Correct. 12 record.
13 Q. And the car damage summary product 13 (Recessistaken.)
14 loss section isthelast column? 14 THE VIDEOGRAPHER: We're onthe
15 A. Correct. 15 record.
16 Q. For the benzene residue Car No. 59, 16 Q. Okay. If weturnto Page 36 of
17 what doesthelast column say? 17 Exhibit 2, your opening report. Looking at
18 A. Noleak. Firedamage only, and 18 Section 6.2.
19 then no leak, fire damage only. 19 A. I'mthere.
20 Q. And that'sfor the benzene residue 20 Q. Under the Norfolk Southern and
21 Car No. 60? 21  Arcadis soil sampling program that you've
22 A. That'sfor this documentation at 22 included as Exhibit 36, they would take two
23 that pointintime. | would argue that the 23 samplesat asite, right? One from zero to one
24 differentia diagnosis and -- that | did is 24 inches and one from zero to six inches; is that
25  much more complete than this table and would 25  right?
Page 267 Page 269
1 contradict thisfinding. | don't think they 1 A. Wéll, there's conflicting
2 had the benefit at that point in time of the 2 dstatements. That'sthe only issue. That's why
3 analysis| completed. 3 | wastrying to go to the original document
4 Q. But they did have the benefit of 4 with their decision tree to try to figure that
5 seeingtherailcar? 5 out.
6 MR. CONLIN: Objection to form. 6 | don't disagree that those words
7 A. Wedl, | saw therailcar. | saw it 7 arethere. I'mjust saying -- and then they
8 inarailroad yard, you know, four days 8 asosaidonPage5 -- I'm not disagreeing that
9 afterwards, and | didn't see any leaks then, 9 those words are there, but they also say at the
10 but, | mean, who knows? It was 30, 40 miles 10 beginning of the bottom of this page: Soil
11 from the site. 11 samplesto be collected in the following
12 So that's my point, is we were 12 intervalsfrom asingle shallow boring, surface
13 given access to the two benzene cars, but at 13 soil, superficial scrape or visually impacted
14 the Pennsylvaniarail yard, but it was like 14 the materias, zero to oneinch, and inches if
15 late February of 2023. It was three weeks 15 impacted materials are not observed.
16 after the incident. 16 Subsurface soil below impacted
17 Q. Didanyone else seetherailcars at 17 materialsto six inches or one inch to six
18 thesite? 18 inchesif thereisno ash, not ash.
19 A. |don't--1don't have -- from 19 So they were using ash as a
20 thisdocument, you don't have first-hand 20 surrogate to do shallow sampling, and then if
21 testimony asto what -- how that -- how that 21 there wasn't ash present, they weretaking a
22 definition was made. And just because the 22 composite, istheway | read it.
23 person at the moment that they looked at it 23 Q. Okay. Youdon'tread it astaking
24 didn't see aleak doesn't mean there was aleak 24 either asuperficial scrape of visualy
25 --therewasn't aleak at some point in time. 25 impacted materials or zero to one inches if
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Page 270 Page 272
1 impacted materials are not observed, and also 1 A. [ would think that would be the
2 separately taking a subsurface soil sample of 2  most likely.
3 below the visually impacted materialsto six 3 Q. And thenif you looked at the soil
4 inchesor oneto six inchesif thereis no ash? 4 between one and six inches, you would see what
5 MR. CONLIN: Objection to form. 5 tendsto be deposits there over time not
6 A. The statement is-- the statement 6 impacted by the derailment or vent and burn,
7 that confuses oneisthe underlined, italicized 7 right?
8 dtatement: If thereisnot ash. And that's 8 MR. CONLIN: Objection to form.
9 why I tried to go to the decision tree that 9 A. | don't know because | didn't do
10 they haveinthis sampling planto try to 10 theprofiling.
11 figurethat out. 11 Q. What do you mean profiling?
12 And if you walk through that, it 12 A. I'vejust described it over and
13 says: Define/describe inspection area, city 13 over again, where you -- what they're doing is
14 block, field, parcel, et cetera. 14  they're making abig mix from oneto six
15 Look for visual evidence of ash and 15 inches, right? Sowhat if the stuff isright
16 document observations on the inspection form. 16 at thetop of the six inches.
17 Sothefirst criteriaislook for visual 17 Q. Butyousadit'sall inthetop
18 evidence of ash, correct? 18 inch?
19 Then it says -- then there's three 19 A. WEéll, yeah, but you're sampling it
20 decisionsto be made, no ash observed. Collect 20 toone-- zero to oneinch, and then oneinch
21 sampleszero to one and zero to six at 20 21 tosixinches, sowhat if you'reright at that
22 percent of the impact area. 22 interface.
23 So in that scenario, they are 23 So my point issimply this: Why
24  collecting, it appearsto me, azeroto 24 didn't they sample -- if they wanted to know --
25 one-inch sample, and aoneto six-inch sample. 25 if your argument istrue, that the zero to one
Page 271 Page 273
1 | don't understand why they're 1 inchiswhereit depositsand it doesn't
2 doing the oneto six-inch sample. I've never 2 deposit below, then run aprofile zero to one
3 understood that, other than | would have done, 3 inchto seewhat thelevel is.
4 asl'vesaid before, in testifying here, | 4 Run one to two inches, two to three
5 would have done -- sort of likeyou doin 5 inches, three to four inches, and five to six
6 asbestosfor layers, | would have done zero to 6 inches. That's how you determine whether
7 one, oneto two, two to three, just to kind of 7 theresaprofilelikely from surface
8 seeif therésaprofile. 8 deposition. That's not what they did.
9 Because as the EPA says and others 9 They just took a big glob from one
10 stated, it'sunlikely to be below two 10 to six inches and how much of that -- we won't
11  centimeters-- 11  even get into the plastic bags and al the rest
12 Q. Why isit unlikely to be below two 12 of it, but how good were they at making that
13  centimeters? 13  demarkation from zero to one inch and then one
14 MR. CONLIN: Objection; asked and 14 tosix inches.
15 answered. 15 Q. Andif the oneto six-inch dioxin
16 A. Becausg, first of al, it's 16 levelsweresimilar or the same as the zero to
17 insoluble. It doesn't dissolve into water. 17 one-inch dioxin levels, what would you
18 And, secondly, it takestimeto try to wash -- 18 interpret that to mean?
19 evenwithrainfal events, if it's not going to 19 A. ldon't know. | haven't done that
20 dissolveinto therain, thenit hasto be 20 analysis. It would depend on where the samples
21 physically pushed into lower levels. 21 are. If youtook them right next to aroad,
22 Q. Sothetop approximately oneinch 22 then| would be concerned it came from the
23 of soil would be where you find dioxins 23 road.
24 deposited from the derailment and vent and 24 So it would just depend on the
25 burn, right? 25 sample and knowing more details about the
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Page 274 Page 276
1 sampleitself. Knowing more about the chain of 1 going to base your plan on ash as the surrogate
2 custody. 2 for all these other substances that are toxic,
3 Q. On Page 38, there'san e-mail from 3 then you better be able to show some literature
4 Brian Gullett at EPA you've copied onto your 4  that saysthereisacorrelation between those
5 report. Do you seethat? 5 two. Otherwise, it's speculation.
6 A. |do,yes. 6 Q. And didthey also sample soil at
7 Q. Didyou review any responseto Mr. 7 locations where ash was not seen?
8 Gullett from others at EPA or Norfolk Southern? 8 A. Wédll, certainly, they did, but
9 A. Wéll, it comesfrom an e-mail. 9 using ash asan indicator of surface deposition
10 That'sin my Exhibit 185, so it comes from an 10 by itsdf isflawed for the reasons| just
11  email chain, | mean, so | guessthe answer is 11 stated, because | don't have literature that
12 yes. | mean, it'sin asequence of e-mails. 12 saysash -- ash from this particular type of
13 Q. Inthose responses, did you see the 13 eventiscorrelated to the presence of dioxins
14 explanation for why Arcadis was proposing to 14 or furans, or PAHsfor that matter, other
15 sample zero to oneinches and one to six inches 15 thingsthat would deposit.
16 below surface? 16 That'sal I'm saying here, is
17 A. | didn't seeitin that series of 17 wheresthe literature that saysthat's a
18 emails. 18 surrogate. | don't find it in the reports.
19 Q. Didyou seeitinany other 19 It'snot my job to make that argument. It's
20 responseto Mr. Gullett's position regarding 20 their argument -- it's their job to make the
21 the surface sampling? 21 argument that ash is a surrogate prototype, if
22 MR. CONLIN: Objection to form. 22 you're going to be doing a good scientific
23 A. | canonlylook at what | have 23 sampling plan.
24  accessto, but | didn't seeit in any materials 24 Q. Beforel forget, let's mark these
25 that | have accessto, not that | recall. I've 25 invoices-- if it'sokay, I'm going to mark all
Page 275 Page 277
1 got thiswhole sequence of e-mails through -- 1 of theinvoices as one exhibit.
2 you know, in Exhibit 185. So you see the back 2 MR. CONLIN: The onesfrom him are
3 andforth. It'smainly between EPA people 3 hisdirectinvoices. The other onesfrom the
4  themselves. 4 |ab arethe ones he forwarded to us. Y ou could
5 Q. And thenif we go down to the 5 putitinasone, but --
6 sentence starting with also, you say: Also the 6 MR. RHEINHEIMER: That'sfine. So
7 useof visibile ash isan indicator of surface 7 we'lll mark this as Exhibit 6 from EES Group,
8 deposition seems flawed, as other contaminants 8 andtheinvoicesfrom LDC as Exhibit 7.
9 other than visible ash likely were deposited 9 .- ---
10 during the burn event. 10 (Thereupon, Deposition Petty Exhibit
11 Do you see that? 11 6, Invoices, was marked for purposes
12 A. Yes 12 of identification.)
13 Q. What other contaminants other than 3 -
14 visibleash -- i
15 A. ThePAHs, the dioxins and furans, 15 (Thereupon, Deposition Petty Exhibit
16 any of the combustion products. 16 7, Invoices, was marked for purposes
17 Q. And would those be associated with 17 of identification.)
18 ashin anincomplete combustion environment? 8 -
19 A. Wadl, that'sthe challenge. | 19 A. | could have paid them and then
20 would arguethat | know of no literature that 20 asked for reimbursement --
21 suggeststhe presence of ash is correlated to 21 Q. Justto closethe loop on the
22 the presence of dioxin, nor for BaP, 22 exhibits -- or on the invoices, we've marked
23 benzo(a)pyrene. 23 theinvoices as Exhibits 6 and 7. Can you just
24 So if you're going to base your -- 24 confirm that, up until now, these are all of
25 that'swhy | say the planisflawed. If you're 25 theinvoices you've submitted to counsel for
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Page 278 Page 280
1 payment? 1 Thereupon, the deposition concluded
2 A. 1 don't do thiswork in my company, 2 at approximately 5:35 p.m.
3 sodll cantel youisthat | know that the 3
4 invoicing occurs monthly. | know that because 4
5 1 had 21 projects until the end of -- from 5
6 October to end of January, | think the fact 6
7 that my firstinvoiceisin February seemsto 7
8 beright, and, obviously, | continued to work 8
9 onthisthrough May, so it seems like they're 9
10 right? 10
11 MR. RHEINHEIMER: And | wouldjust |11
12 ask counsdl if there's -- if you discover 12
13 there'sone missing, let us know. 13
14 MR. CONLIN: And we'l supplement 14
15 itasweget closer totrial. 15
16 A. Thiswasdone by my accountant, so 16
17  I'massuming that they -- they do thisfor all 17
18 thelegal cases. They preparethese, so | have 18
19 noreason to believeit's not accurate. 19
20 Q. Okay. 20
21 MR. RHEINHEIMER: Why don'twego |21
22 off therecord. 22
23 THE VIDEOGRAPHER: We're off the 23
24 record. 24
25 (Recessistaken.) 25
Page 279 Page 281
1 THE VIDEOGRAPHER: We're onthe 1 AFFIDAVIT/ERRATA SHEET
2 STATEOF OHIO:
2 record. ss:
3 Q. Mr. Petty, thank you for your time. 3 COUNTY OF FRANKLIN:
4 I have no further questions. g I, STEPHEN E. PETTY, P.E, C.I.H,,
5 A. Thank you, sir. C.S.P., do hereby certify that | have read the
6 MR. CONLIN: No questions for us, 6 foregoing transcript qf my deposition given.on
7 pending the -- as we spoke off the record, 7 ;Zr;i,ﬁ 2026 a?-d wishto n;ake tthe following
S, corrections, amenaments, or
8 weregoing to provide a -- some errata sheets deletions:
9 and COfr?Ct &)me of the non-substantive typos g PAGENO. LINENO. CHANGE AND REASON FOR
10 that you identified. CHANGE:
11 And the only other thing for the ii’
12 record is after going through the deposition, 12
13 Plaintiffs don't see anything that would 13
14  warrant this deposition remaining confidential. "
15 That'sit. Thanks. 16
16 THE VIDEOGRAPHER: We're off the In al other respects, the transcript is true
17  and correct.
17  record. 18
18 THE REPORTER: And | understand you
19 need arough and thefinal in five days? b paEN & PET Tb\;f’;fr‘r']g{:{i';ff; '
20 MR. RHEINHEIMER: Yes. of _____,2026.
21 THE REPORTER: And the same order 2
2
22 foryou?
23 MR. CONLIN: Yes, wehavea 23 NOTARY PUBLIC, STATE OF OHIO
24 standing order for expedited. py Y Commission Expires:
25 (Signature not waived.) 25  Job No. CS8284158
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CERTIFICATE

THE STATE OF OHIO:
SS:
COUNTY OF FRANKLIN:

1, Rebecca Williams, a Professional
Reporter and Notary Public in and for the State
of Ohio, do hereby certify that before the
taking of his said deposition, the said STEPHEN
E. PETTY, P.E, C.I.H., C.SP., wasfirst duly
sworn by meto tell the truth, the whole truth,
and nothing but the truth;

That said deposition was taken in
all respects pursuant to the stipulations of
counsel heretofore set forth; that the
foregoing is the deposition given at the said
time and place by the said STEPHEN E. PETTY,
P.E,C.lH., CSP,;

That | am not an attorney for or
relative of either party and have no interest
whatsoever in the event of this litigation.

IN WITNESS WHEREOF, | have hereunto
set my hand and official seal of office at
Columbus, Ohio, this 30th day of June, 2026.

Notary Public, State of Ohio

My Commission Expires: June 7, 2027.
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Jon Conlin, Esq.
jeonlin@CoryWatson.com
June 30, 2026
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RE: Ceramfab, Inc., et a. v. Norfolk Southern Corporation, et
6/23/2026, Stephen E Petty, P.E., C.I.H., C.S.P. (#8284158)

The above-referenced transcript is available for
review.

Within the applicable timeframe, the witness should
read the testimony to verify its accuracy. If there are
any changes, the witness should note those with the
reason, on the attached Errata Sheet.

The witness should sign the Acknowledgment of

Deponent and Errata and return to the deposing attorney.

Copies should be sent to all counsel, and to Veritext at
(Erratas-CS@veritext.com).
Return completed erratawithin 30 days from
receipt of testimony.
If the witness fails to do so within the time
dlotted, the transcript may be used asif signed.

Yours,
Veritext Legal Solutions

Job No. CS8284158
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Federal Rules of Civil Procedure

Rule 30

(e) Review By the Witness; Changes.

(1) Review; Statement of Changes. On request by the
deponent or a party before the deposition is
completed, the deponent must be allowed 30 days
after being notified by the officer that the
transcript or recording is available in which:

(A) to review the transcript or recording; and

(B) if there are changes in form or substance, to
sign a statement listing the changes and the
reasons for making them.

(2) Changes Indicated in the Officer's Certificate.
The officer must note in the certificate prescribed
by Rule 30(f) (1) whether a review was requested
and, 1if so, must attach any changes the deponent

makes during the 30-day period.

DISCLAIMER: THE FOREGOING FEDERAL PROCEDURE RULES
ARE PROVIDED FOR INFORMATIONAL PURPOSES ONLY.

THE ABOVE RULES ARE CURRENT AS OF APRIL 1,

2019. PLEASE REFER TO THE APPLICABLE FEDERAL RULES

OF CIVIL PROCEDURE FOR UP-TO-DATE INFORMATION.
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VERITEXT LEGAL SOLUTIONS

COMPANY CERTIFICATE AND DISCLOSURE STATEMENT
Veritext Legal Solutions represents that the
foregoing transcript is a true, correct and complete
transcript of the collogquies, gquestions and answers
as submitted by the court reporter. Veritext Legal
Solutions further represents that the attached
exhibits, if any, are true, correct and complete
documents as submitted by the court reporter and/or
attorneys in relation to this deposition and that
the documents were processed in accordance with

our litigation support and production standards.

Veritext Legal Solutions is committed to maintaining
the confidentiality of client and witness information,
in accordance with the regulations promulgated under
the Health Insurance Portability and Accountability
Act (HIPAA), as amended with respect to protected
health information and the Gramm-Leach-Bliley Act, as
amended, with respect to Personally Identifiable
Information (PII). Physical transcripts and exhibits
are managed under strict facility and personnel access
controls. Electronic files of documents are stored

in encrypted form and are transmitted in an encrypted
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fashion to authenticated parties who are permitted to
access the material. Our data is hosted in a Tier 4

SSAE 16 certified facility.

Veritext Legal Solutions complies with all federal and
State regulations with respect to the provision of
court reporting services, and maintains its neutrality
and independence regardless of relationship or the
financial outcome of any litigation. Veritext requires
adherence to the foregoing professional and ethical
standards from all of its subcontractors in their

independent contractor agreements.

Inquiries about Veritext Legal Solutions'
confidentiality and security policies and practices
should be directed to Veritext's Client Services
Associates indicated on the cover of this document or

at www.veritext.com.
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